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constitution and laws of the State of 
Montana, which shall govern the 
operation of wells for the production 
of crude petroleum and the conserva­
tion thereof and the transportation 
and storage of crude petroleum with­
in the State of Montana for the effec­
tual carrying out of any and all laws, 
regulations and orders with regard 
to crude petroleum production, trans­
portation and storage made by the 
United States government, or by the 
department of the interior of the 
United States of America, by the 
national recovery administration of 
the United States government, or by 
the authorities administering the code 
of fair competition for the petroleum 
industry and/or any amendments 
thereof or any revision or modifica­
tion thereof. 

3. To determine and prescribe what 
producing wells shall be defined as 
'striper wells,' and to make such or­
ders as in its judgment shall be re­
quired to protect said wells, and to 
provide that such wells may be pro­
duced to capacity if it is deemed 
necessary in the interest of conserva­
tion so to do, notwithstanding alloca­
tion or restriction of production of 
other wells. 

4. To require each and every pro­
ducer, transporter, dealer in and/or 
storer of crude petroleum within the 
state to furnish monthly, at least, and 
oftener if required by the board, any 
and all information and reports to 
said board on such forms as it may 
prescribe and within the time speci­
fied by the board, regarding any and 
all of the activities of such producer, 
transporter, dealer in and/or storer 
with respect to his said operations. 

5. To act as a regulatory board or 
agency for any allocation and regula­
tion of crude petroleum production 
and/or storage within the State of 
Montana under and in accordance 
with the terms and provisions of the 
Code of Fair Competition for the 
Petroleum Industry or any amend­
ments or revision thereof, and to have 
full power and authority to carry out 
the provisions of said code and to 
provide for the conforming thereto 
of all producers, transporters, dealers 
in and/or storers of crude petroleum 
within the State of Montana." 

Section 3554.6 authorizes the board 
to employ a secretary and "such other 
persons as experts, assistants, clerks, 
and stenographers as may be necessary 
to perform the duties that may be 
required of it," but it is limited in 
expenditures to the amount actually 
collected under Section 3554.14 as 
amended. 

A scrutiny of these provisions re­
veals that the powers of the board in 
disbursing oil conservation board funds 
are strictly limited by the statute, and 
all provisions for expenditures are set 
forth therein. 

Following the familiar rules of statu­
tory interpretation it must be taken that 
the express authorization for specific 
expenditures excluded an authorization 
for other expenditures, and there is no 
authority for such disbursement as you 
suggest. Therefore it is my opinion 
that such an expenditure as you suggest 
would be beyond the powers granted 
by Sections 3552.1 to 3554.19 and in­
valid under the law. 

Opinion No. 194. 

Water Conservation Board-Appro­
priation-Overdraft. 

HELD: The State Water Con­
servation Board may, in case of an 
emergency, temporarily overdraw its 
account, if such overdraft does not 
exceed the funds which will be avail­
able from appropriations and other in­
come, before the close of the fiscal 
year. 

November 13, 1937. 

Hon. John J. Holmes 
State Auditor 
H elena, Montana 

Dear Mr. Holmes: 

I have been requested by the State 
Water Conservation Board to write you 
relative to the right of the State Water 
Conservation Board to overdraw the 
conservation revolving fund of such 
Board under certain conditions. 

The particular situation which has 
been submitted to me for an opinion is 
this: A large amount of such con­
servation revolving fund is retained by 
the Federal Government temporarily 
and will undoubtedly be returned to 
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such fund in the near future. This 
Board is engaged in the construction 
of certain irrigation projects of the 
greatest economic value to the State 
of Montana, and in pursuance of the 
program authorized by the Legisla­
ture of this State. The Board has de­
pleted its available funds and unless 
it can temporarily overdraw such fund, 
one or more of such projects must be 
closed down and great and irreparable 
injury to the State may accrue. 

The conservation revolving fund of 
the State Water Conservation Board 
was authorized by Sections 349.63-
349.65, R. C. M. By the terms of this 
Act the conservation revolving fund 
includes monies appropriated by the 
Legislature and also monies repaid to 
the Board or monies from any other 
source. 

House Bill No. 369, pages 686-690, 
1937 Session Laws, contains the bien­
nial appropriation for the State Water 
Conservation Board. Each year twenty 
per cent of the Liquor Control Act to 
the extent of $300,000.00 is appropri­
ated. In addition thereto there is 
appropriated all monies remaining in 
the fund on March 1, 1937, and all 
monies paid or repaid to the Board 
from any source not expressly appro­
priated to some other fund. 

Section 12 of Article XII of the 
Constitution of Montana provides: 

"No appropriation shall be made 
nor any expenditures authorized by 
the Legislative Assembly whereby the 
expenditures of the State during any 
fiscal year shall exceed the total tax 
then provided for by law, and ap­
plicable to such appropriation or ex­
penditure unless the Legislative As­
sembly making such appropriation 
shall provide for levying such suf­
ficient tax not exceeding appropria­
tions or expenditures within such 
fiscal year." 

The Supreme Court of this State has 
held in the case of State ex reI. Tipton 
versus Erickson, 93 Montana 466, that 
this provision of the Constitution does 
not prevent the issuance of warrants 
upon the general fund where same are 
within the anticipated annual income 
of the State. Therefore, it may be 
said that this Constitutional provision 
does not absolutely prohibit the issu­
ance of warrants under such conditions. 

Chapter 40 of the Laws of 1937, in 
its title, provides in part as follows: 

"An Act to prohibit any * * * de­
partment maintained in whole or in 
part by the State from expending or 
contracting to expend any amount in 
excess of the annual income from 
legislative appropriation and other 
authorized sources * * *." 

Therefore, if an overdraft does not 
exceed the funds which will be avail­
able before the close of the year, it 
would not seem to be prohibited by 
the statute last cited. 

I have also examined Article V, 
Section 34, of the Constitution, and 
R. C. M. 1935, in relation to the issu­
ance of warrants, and Section 180, in 
relation to the registry of State war­
rants, and I do not find that a warrant 
under the conditions mentioned is pro­
hibited by the Constitutional or Statu­
tory provisions. 

I am therefore of the opinion that 
under the conditions mentioned in this 
opinion, the State Water Conservation 
Board may temporarily overdraw its 
account, and you would be justified in 
issuing warrants provided, however, 
that the Board is not authorized to 
exceed in anyone year its annual 
appropriation and income. 

Opinion No. 195. 

Teachers' Retirement Act-Prior Serv­
ice Certificate--Service in Foreign 

State - Expense Fund - Ex­
emptions-Contributions. 

HELD: 1. On "prior service cer­
tificate" teacher may not have credit 
for service in a foreign state. 

2. No teacher member is exempt 
from paying the $1.00 annual expense 
cost. 

3. A teacher employed outside of 
the state during the years 1936-37 can­
not receive prior service credit. 

4. To be exempt from payment of 
5% contribution, teacher member must 
be not less than sixty years of age 
and have rendered thirty-five years of 
service. 
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