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quired to be provided by the county. 
must contain a sufficient number of 
rooms to accommodate those who are 
confined therein (Sec. 12469, Rev. 
Codes 1921). Therefore it appears 
that 'necessary food,' as used in Sec
tion 12482. and 'board of prisoners,' 
as used in Section 4886. are different 
expressions to convey the same idea." 

The fee of 7S¢ per day, allowed the 
sheriff, is for the board of county 
prisoners confined in the county jail, 
that is, for the furnishing of the neces
sary meals. The meaning of the word 
"board," as used in the statute, is not 
broad enough to include the purchase 
of bedding. The county is required to 
provide and maintain the jail, and such 
provision includes the furnishing of 
bedding, which is additional and differ
ent than the cost of boarding the 
prisoners. The cost of the bedding for 
the prisoners in the county jail is a 
charge against the county, and the 
county commissioners are legally obli
gated to pay the cost of the same; and 
in addition. must cause the sheriff to 
be paid 7S¢ per day for the .board of 
the prisoners. 

Opinion No. 192. 

Unfair Practice Act-Free Gifts 
and Premiums. 

HELD: Giving of free gifts and 
premiums is not prohibited by the 
Unfair Practice Act unless the cost 
of the free gift plus the cost of the 
article sold plus cost of doing business 
is greater than the selling price. 

Mr. C. C. Quinn 
County Attorney 
Hardin, Montana 

Dear Mr. Quinn: 

November 13. 1937. 

You have asked for an Opl11l0n con
struing that portion of Section 3, Chap
ter 80, Laws of 1937, which reads as 
follows: 

"It shall be unlawful to * * * give, 
offer to give' or advertise the intent 
to give away any article or product, 
or service or output of a service 
trade for the purpose of injuring 
competitors and destroying competi
tion, * * *." 

This portion must be read in con
nection with the rest of Section 3, and 
in accordance with the purpose and 
aims of the Act, as set forth in Sections 
14 and 16. Section 14 declares: 

"The legislature declares that the 
purpose of this act is to safeguard the 
public against the creation or per
petuation of monopolies and to foster 
and encourage competition, by pro
hibiting unfair and discriminatory 
practices by which fair and honest 
competition is destroyed or prevented. 
This act shall be literally construed 
that its beneficial purposes may be 
subserved." 

And Section 16 provides: 
"The sale at less than cost of goods 

obtained at forced. bankrupted, close 
out, and other sales outside of the 
ordinary channels of trade is de
stroying healthy competition. If such 
practices are not immediately stopped, 
many more businesses will be forced 
into bankruptcy. In order to prevent 
such occurrences, it is necessary that 
this act go into effect immediately." 

To carry out these avowed purposes, 
the Act has been worked out on a 
cost basis. Section 3, Chapter 80. is 
designed to prohibit the sale of goods 
below cost and the consequent evils 
that result from such practices. Mer
chants are prohibited from establishing 
sales leaders below cost to stifle com
petition or to attract patronage. Con
stant sales of items below cost' tend 
to establish monopoly and drive' the 
small business man out of business. 
The Unfair Practice Act is calculated 
to insure that all goods shall be sold 
at least at cost. Section 3 provides 
that it is unlawful to sell at less than 
cost; that it is a misdemeanor to violate 
this section, and then continues to 
define cost and the cost of doing busi
ness, and prescribes the method used 
for determining the cost price. And 
in order to prevent evasion of this 
section by offering of premiums and 
free gifts, that portion of Section 3, 
cited above, was included. This can
not be taken to mean an absolute pro
hibition against giving of free gifts or 
premiums but must be taken to mean a 
prohibition of giving gifts when the 
sum total cost of the free gift, plus the 
cost of the articles sold, plus the cost 
of doing business, is greater than the 
selling price. 
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In other words, the aim in this 
specific portion of the section is the 
same as throughout the rest of the 
Act-to protect the merchant and in
sure that he shall get at least cost for 
his product. Then, in order to have 
a violation of this portion, the free 
gift or premium given away must be 
given with the intent to injure and 
destroy competition, and the value of 
the premium must be such that added 
on to the article makes it a sale below 
cost. 

Placing this construction on Section 
3, it is readily apparent that this section 
is constitutional under the decisions of 
the courts of California, and cases in 
other courts, as you have pointed out 
in your letter. 

Opinion No. 193. 

Oil Conservation Board-Powers
Expenditures. 

HELD: The funds of the Oil Con
servation Board may not be used for 
a campaign advertising Montana do
mestic petroleum products. 

November 16, 1937. 

Oil Conservation Board 
of the State of Montana 

P. O. Box 1314 
Great Falls, Montana 

Attention of Mr. R. R. Jackson, 
Secretary. 

Gentlemen: 

You have asked if the Oil Conserva
tion Board of the State of Montana 
has authority to expend funds coIlected 
by virtue of Section 3554.14, as amend
ed by Chapter 123, Laws of 1937, for 
a publicity campaign advertising Mon
tana petroleum products. 

Section 3554.17 provides that: 

"All money collected under the 
provisions of this act shall be de
posited in a special fund to be known 
as the 'oil conservation board fund' 
by the state treasurer of the State of 
Montana, and the fund to be raised 
shall be used for the purpose of 
paying all expenses of said board and 
for no other purpose. Upon the 
termination of said board any balance 
remaining in said fund shall be paid 
over to the general fund of the state. 

All accounts and expenditures of said 
board shall be certified by the said 
oil conservation board approved by 
the board of examiners, and paid by 
the state treasurer upon warrants 
drawn by the state auditor out of the 
oil conservation board fund." 

It is to be noted that the only au
thorization for the use of money from 
this fund is that for the "purpose of 
paying all expenses of the board," and 
it is emphatically set forth that the 
fund is to be used for no other pur
pose. 

Expenses would mean the disburse
ments necessary to carry out the pur
pose of the act creating the Oil Con
servation Board and the ordinary out
lays reasonably incident to the powers 
and duties of the board. 

Section 3552.1 declares: 

"For the purpose of conserving the 
natural resources of the state and to 
prevent waste thereof through negli
gent methods of operation, the board 
of railroad commissioners of the 
State of Montana shall prescribe and 
enforce rules and regulations govern
ing the drilling, casing, and abandon
ment of oil and gas wells and the 
waste of oil and gas therefrom upon 
all lands in the State of Montana. " 

To carry out this purpose the Oil 
Conservation Board of the State of 
Montana was created and established 
under Section 3554.2. 

Section 3554.4 provides for the meet
ings of the board and says: 

"The members of said conservation 
board shall receive no compensation 
for their services, but shall be allowed 
their several expenses incurred in the 
discharge of their duties." 

Section 3554.9 sets out the powers 
and duties of the conservation board: 

"Powers and duties of board. The 
conservation board shall have general 
power and it shall be its duty: 

1. To have general control, regula
tion and supervision of the produc
tion, transportation and storage of 
crude petroleum within the State of 
Montana. 

2. To make and prescribe rules and 
regulations, not inconsistent with the 
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