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Service vested in the State oi ?l1ontana. 
for the use and benefit of the Depart
ment of Public Welfare. 

Section 293.4, Revised Codes of 1\-1on
tana 1935, provides: 

"SALE OF STATE PROPERTY 
AND PRODUCTS OF STATE IN
STITUTIONS. The state purchas
ing agent shall have exclusive power, 
subject to the consent and approval 
of the Governor, to sell, or otherwise 
dispose of, or authorize the sale or 
other disposition of all materials and 
supplies, service, equipment. or other 
personal property of every kind now 
owned by the State of Montana. but 
not needed or used by any state 
institution or by any department of 
the state government * * *." 

The blankets in question. therefore. 
being personal property of the State 
of Montana, may be sold. or otherwise 
disposed of only by the state purchas
ing agent, with the consent and ap
proval of the Governor. 

It is therefore my opinion that before 
your department may dispose of the 
blankets in question for the purposes 
you mention, you must obtain the 
authorization of the state purchasing 
agent, and the consent and approval of 
the Governor to do so. 

Opinion No. 191. 

Counties-Sheriff-Board of Prison
.ers--Blankets and Bedding for 

Prisoners, Cost of. 

HELD: The cost of bedding for 
prisoners confined in jail, is a proper 
charge against the county, and is not 
included in the fee allowed the sheriff 
for board of prisoners. 

November 10. 1937. 

Mr. Dan Stephenson 
Sheriff 
Billings, Montana 

Dear Mr. Stephenson: 

You have submitted the question as 
to whether or not the sheriff is re
quired to purchase blankets and bed
ding for the county jail, with the fees 
allowed him under Section 4886. R. C. 
M. 1935. 

Section 4886 provides: 

"The fees allowed sheriffs of the 
several counties of the state for the 
board of prisoners confined in jail 
under their charge shall be at the 
rate of seventy-five cents per day 
ior each of said prisoners, when the 
number of prisoners shall be twenty 
or less each day; and when the num
ber of the prisoners per day shall 
exceed twenty and be less than fifty. 
then at the rate of sixty cents per 
day for each of said prisoners in 
excess of twenty per day and less 
than fifty per day; a nd when the 
number of the prisoners per day shall 
exceed fifty. then at the rate of fifty 
cents per day for each of said pris
oners in excess of fifty per day." 

Section 12466 provides: 

"There must be built or provided 
and kept in good repair in each county 
one common jail, at the expense oi 
the county, at the county seat. 

Section 12469 provides: 

"Each county jail must contain a 
sufficient number of rooms to allow 
all persons belonging to either one 
of the following classes to be con
fined separately and distinctly from 
persons belonging to either of the 
other classes: 

1. Persons committed on criminal 
process and detained for trial. 

2. Persons already convicted of 
crime and held under sentence. 

3. Persons detained as witnesses, 
or held under civil process, or under 
an order imposing punishment for a 
contempt. 

4. Males separately from females." 

The court said in the case of Pacific 
Coal Co. v. Silver Bow County, 79 
~10nt. 323, at page 325: 

"The answer to the question pre
sented necessarily depends upon a 
determination of the meaning of the 
words 'board of prisoners,' as used 
in Section 4886, supra. The word 
'board,' while sometimes given a 
meaning broad enough to include 
both room rent and meals (Heron v. 
Webber, 103 Me. 178, 68 Atl. 744), 
as used in this section can only have 
reference to meals or food served to 
the prisoners, for the county jail re-
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quired to be provided by the county. 
must contain a sufficient number of 
rooms to accommodate those who are 
confined therein (Sec. 12469, Rev. 
Codes 1921). Therefore it appears 
that 'necessary food,' as used in Sec
tion 12482. and 'board of prisoners,' 
as used in Section 4886. are different 
expressions to convey the same idea." 

The fee of 7S¢ per day, allowed the 
sheriff, is for the board of county 
prisoners confined in the county jail, 
that is, for the furnishing of the neces
sary meals. The meaning of the word 
"board," as used in the statute, is not 
broad enough to include the purchase 
of bedding. The county is required to 
provide and maintain the jail, and such 
provision includes the furnishing of 
bedding, which is additional and differ
ent than the cost of boarding the 
prisoners. The cost of the bedding for 
the prisoners in the county jail is a 
charge against the county, and the 
county commissioners are legally obli
gated to pay the cost of the same; and 
in addition. must cause the sheriff to 
be paid 7S¢ per day for the .board of 
the prisoners. 

Opinion No. 192. 

Unfair Practice Act-Free Gifts 
and Premiums. 

HELD: Giving of free gifts and 
premiums is not prohibited by the 
Unfair Practice Act unless the cost 
of the free gift plus the cost of the 
article sold plus cost of doing business 
is greater than the selling price. 

Mr. C. C. Quinn 
County Attorney 
Hardin, Montana 

Dear Mr. Quinn: 

November 13. 1937. 

You have asked for an Opl11l0n con
struing that portion of Section 3, Chap
ter 80, Laws of 1937, which reads as 
follows: 

"It shall be unlawful to * * * give, 
offer to give' or advertise the intent 
to give away any article or product, 
or service or output of a service 
trade for the purpose of injuring 
competitors and destroying competi
tion, * * *." 

This portion must be read in con
nection with the rest of Section 3, and 
in accordance with the purpose and 
aims of the Act, as set forth in Sections 
14 and 16. Section 14 declares: 

"The legislature declares that the 
purpose of this act is to safeguard the 
public against the creation or per
petuation of monopolies and to foster 
and encourage competition, by pro
hibiting unfair and discriminatory 
practices by which fair and honest 
competition is destroyed or prevented. 
This act shall be literally construed 
that its beneficial purposes may be 
subserved." 

And Section 16 provides: 
"The sale at less than cost of goods 

obtained at forced. bankrupted, close 
out, and other sales outside of the 
ordinary channels of trade is de
stroying healthy competition. If such 
practices are not immediately stopped, 
many more businesses will be forced 
into bankruptcy. In order to prevent 
such occurrences, it is necessary that 
this act go into effect immediately." 

To carry out these avowed purposes, 
the Act has been worked out on a 
cost basis. Section 3, Chapter 80. is 
designed to prohibit the sale of goods 
below cost and the consequent evils 
that result from such practices. Mer
chants are prohibited from establishing 
sales leaders below cost to stifle com
petition or to attract patronage. Con
stant sales of items below cost' tend 
to establish monopoly and drive' the 
small business man out of business. 
The Unfair Practice Act is calculated 
to insure that all goods shall be sold 
at least at cost. Section 3 provides 
that it is unlawful to sell at less than 
cost; that it is a misdemeanor to violate 
this section, and then continues to 
define cost and the cost of doing busi
ness, and prescribes the method used 
for determining the cost price. And 
in order to prevent evasion of this 
section by offering of premiums and 
free gifts, that portion of Section 3, 
cited above, was included. This can
not be taken to mean an absolute pro
hibition against giving of free gifts or 
premiums but must be taken to mean a 
prohibition of giving gifts when the 
sum total cost of the free gift, plus the 
cost of the articles sold, plus the cost 
of doing business, is greater than the 
selling price. 

cu1046
Text Box

cu1046
Text Box




