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state and county funds, as well as
federal funds, and further in view of
the specific provisions of said chapter
with reference to payments, such payments of old age assistance and aid
to needy dependent children for the
benefit of Indian recipients cannot be
made to an Indian agent.
We recognize the fact that in the
case of Indians, many recipients are
incompetent to handle the money for
the purposes for which intended, but
in view of the specific provisions of
our statute we cannot hold otherwise.
The only method provided to prevent
misuse of assistance grants is by the
appointment of a guardian under the
guardianship procedure of our state
statutes.
Opinion No. 182.
Public Welfare-Old Age Assistance.
Conditional Grants.
HELD: A county board of public
welfare may not require as a condition
of grant of Old Age Assistance, that
the recipient transfer to the board any
property in trust or otherwise.
October 21, 1937.
Mr. Frederic R. Veeder
Director of Public Assistance
Department of Public Welfare
Helena, Montana
Dear Mr. Veeder:
Beg to acknowledge your request for
an opinion on a question concerning
the granting of Old Age Assistance.
You inform me that "in several instances persons have applied for Old
Age Assistance and have had from
$50.00 to $300.00 in cash in the bank
or in postal saving, and who have
informed the County Boards of Public
Welfare that this money was to be
used for burial purposes."
You ask if under such circumstances
the county board is within its powers
in approving such cases, and what
amount should be allowed for burial
expenses.
You further ask if the
county board would have authority to
fix a definite amount to be set aside
for burial expenses, and require as a
condition of the grant that such sum
be placed in trust with the county
board for such purpose.

If such authority exists, it must, of
course, be provided for by Chapter
82, Laws, 1937. There is, of course,
no specific provision giving such authority to either the state or county
departments. Under the provision of
the first State Old Age Pension Act, it
was provided that the Old Age Pension
Commission could demand the assignment or transfer of property held and
owned by an applicant, as a condition
of the grant. It was given authority
to manage such property, and sell the
same, if deemed advisable, and for the
return of the balance to the recipient
if the grant were withdrawn, or the
recipient ceased to require it. See
Section 6 (c), Chapter 72, Laws, 1923.
Chapter 170, Laws of 1935, which
was the second State Old Age Pension
Act, provided that "if the County
Old Age Pension Commission shall
deem it necessary, it may, with the
consent of the State Old Age Pension
Commission, require as a condition to
the grant or continuance of assistance
in any case, that aIJ or any part of
the property of a person applying for
aid be transferred to the County Old
Age Pension Commission." It further contained similar provisions as
to management and sale of the property, as the 1923 Act. However, the
present Welfare Act does not contain
any such provision. It is significant
that such provision was entirely omitted
from Chapter 82. It would therefore
appear that it was the intention of
the legislature that no such authority
should be granted.
Assistance under the Welfare Act is
based entirely upon need. Tt is the
duty of the County Board to determine
the need of the applicant and be governed by this fact only. Under the
Act, an applicant may be possessed of
property, regardless of value, and even
though he has an income from such
property, if such income is insufficient
for his support, yet he may be eligible
for Old Age Assistance. In determining need and the amount of grant, the
board must take into consideration the
kind and character of property held
by the applicant, and if the same provides him with an income sufficient to
maintain him in decency and health, to
deny aid; otherwise to grant an amount
which, when added to all other income,
is sufficient to maintain the applicant
in decency and health.

OPINIONS OF THE ATTORNEY GENERAL

It is, therefore, my opinion that a
County Board of Public Welfare has
no authority to require as a condition
of a grant of Old Age Assistance that
the applicant transfer any property held
by him to the county, in trust, or
otherwise, but must determjne the eligibility to receive assistance entirely upon
the basis of need.
Opinion No. 183.
Appropriations-Expenditures in Excess of Amount Appropriated
Each Year.
HELD: Chapter 40, Laws of 1937,
prohibits the expenditure by any state
officer, department, board, commission
or bureau, in anyone year in excess
of the income appropriated for such
year.
October 20, 1937.
Mr. W. L. Fitzsimmons
Clerk State Board of Examiners
Ex-officio Consolidated Boards
The Capitol
Dear Mr. Fitzsimmons:
You have submitted the folIowing:
"At the request of the Board of
Examiners I am writing for an opinio~ with reference to the appropriatIons made for the State Normal
College at Dillon under the provisions
of House BilI No. 168, Twenty-fifth
Legislative Session Laws.
"Under the date of April 15, 1937,
the Board of Examiners approved a
contract for electric installation at
the Normal College after the State
Board of Education had approved the
general plan at a meeting February
20, 1937. This contract was entered
into with the National Electric Supply Company of Butte to make certain alterations and installations at
a cost of $3,221.00. Under the terms
of the contract no payments were to
be made until after July 1, 1937, then
any unpaid portion sixty days after
July 1st was to bear interest at the
rate of six per cent per annum.
"In addition to the above contract,
there was found after the contract
was let that it would be necessary to
install new transformers at the in-
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stitution and these were instalIed by
the Union Electric Company at a
cost of $1,010.85. These transformers
were installed with the understanding
that the full installation' price could
be paid or a monthly rental charge
would be rnade of $21.370 per month,
provided that if the entire installation
was paid for within a year all rentals
would be deducted from the purchase
price.
"The question now presented to
the Board of Examiners by President
Davis of the Normal College is
whether both of these contracts might
be paid in full which would amount
to $4,231.85. In view of the fact that
it is possible such payment might
cause the J nstitution to exceed its
first year's appropriation and thereby
violate the provisions of Chapter 40,
Session Laws of 1937, particularly
Section 1 and bring the authorities
of the institution within the penalties
provided in Section 4.
"Our question is whether, with the
information set forth above, it would
be possible to use the first year's
appropriation to pay the above mentioned claims by the Board of Examiners declaring an emergency to
exist as provided in Section 2, Chapter 40, and if this should cause a
deficiency in the first year. or in the
first and second year combined, if it
could be considered a violation of
the general provisions of Chapter 40."
Section 1, Chapter 40, Laws of 1937,
provides:

"It shall be unlawful for the board
of trustees, executive board, managerial staff, president, deans and
faculty, or any other authority of
any state institution maintained in
whole or in part by the state. or
for any officer, department, hoard.
cornmission or bureau, having charge
of the disbursement or expenditure
of the income provided by legislative
appropriation. or otherwise. to expend, contract for the expenditure,
or to incur or permit the incurring
of any obligation whatsoever. in any
one year, in excess of the income
provided for such year, or in excess
of such income as decreased by the
state board of examiners, under and
in accordance with the provisions of
Section 3 of this act. for such vear,
or for the state board of examiners.

