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the additional two years, she would
have fully complied with the statute.
No particular form of leave of absence is designated. If she departed
during a school year, or during the
tenure of ner contract, then of cour.se
she would have to secure consent from
the proper school authorities in order
to receive a leave of absence.
We find the word "actual" expressly
set forth in said statute, but not the
word "consecutive," and we cannot
read into the statute language which
is not present or necessary to give the
statute a reasonable interpretation. If
the legislature intended the words, "last·
ten years," to mean the last ten consecutive years, it could easily have
expressed itself in such terms. The
statute must be interpreted in not only
its common sense meaning, but interpreted in a reasonable and fair meaning to the teacher.
Section 1125 has application to the
former retirement system, and under
the former retirement system every
teacher who has attained the age of
fifty-five years and who has served as
a legally qualified teacher in the schools
of this state, or partly as such teacher
and partly as a superintendent, or
supervising executive, or educational
administrator, for at least thirty years,
at least fifteen of which shall have been
in the schools of this state, including
the last ten years of actual service,
subject to the leave of absence proviso, and in making up the ten years
of actual service if she has aggregated
ten years, although an interval exists
wherein she has taught upon leave of
absence from the state, then she is
entitled to the benefits of the former
retirement system. In computing said
ten years of actual service you shall
not compute the same on the basis of
consecutive service, and shal1 exclude
any requirement of consecutive service
in computing the last ten year period.
Opinion No. 181.
Public Welfare - Indians - Guardian.
Old Age Assistance-Aid to Needy
Dependent Children.
HELD: 1. Payments
to Indians under Part III
Chapter 82, Laws 1937,
made to Indian agents for

of assistance
and Part IV,
may not be
recipients.
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2. Payments of assistance under all
parts of Chapter 82, Laws 1937, must
be made directly to the recipient, or
his guardian appointed under the provisions of State statutes.

October 21. 1937.
Mr. I. M. Brandjord
Administrator. State Department
of Public Welfare
Helena, Montana
Dear Mr. Brandjord:
Beg to acknowledge receipt of your
request for opinion as to whether or
not, in view of Circular No. 2924 from
the office of Indian Affairs, dated April
13, 1933, money paid to recipients of
Old Age Assistance and Aid to Needy
Dependent Children, for the benefit of
Indians, under the provisions of Chapter 82, Laws, 1937, may be handled by
Indian agents.
The above mentioned circular deals
only with money payments "accruing
from the Veterans' Administration or
other governmental agency * * *," to
be handled and accounted for by him
with other monev under his control
in accordance with existing laws and
regulations of the Department of the
Interior. Obviously, the term "other
governmental agencies," has reference
to Federal governmental agencies under the jurisdiction of the Department
of the Interior.
Chapter 82, Laws of 1937, provides
that payments shall be made either to
the individual, or his legally appointed
guardian. This office has so held in
Opinion 148, dated August 31, 1937.
Under Section VIII of Part III
(Old Age Assistance), provision is
made for payment to a legal1y appointed guardian. This section contemplates a guardian appointed in accordance with state law relating to
guardians.
Section VI of Part IV (Aid to
Needy Dependent Children), provides
that, "Such assistance shall be paid
* * * to the person having custody of
the child." There is no provision in
Part IV for payment to a guardian.
It is therefore my opinion that Circular 2924 has reference only to payments when only federal funds are
involved, and in view of the fact that
payments under Chapter 82 involve
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state and county funds, as well as
federal funds, and further in view of
the specific provisions of said chapter
with reference to payments, such payments of old age assistance and aid
to needy dependent children for the
benefit of Indian recipients cannot be
made to an Indian agent.
We recognize the fact that in the
case of Indians, many recipients are
incompetent to handle the money for
the purposes for which intended, but
in view of the specific provisions of
our statute we cannot hold otherwise.
The only method provided to prevent
misuse of assistance grants is by the
appointment of a guardian under the
guardianship procedure of our state
statutes.
Opinion No. 182.
Public Welfare-Old Age Assistance.
Conditional Grants.
HELD: A county board of public
welfare may not require as a condition
of grant of Old Age Assistance, that
the recipient transfer to the board any
property in trust or otherwise.
October 21, 1937.
Mr. Frederic R. Veeder
Director of Public Assistance
Department of Public Welfare
Helena, Montana
Dear Mr. Veeder:
Beg to acknowledge your request for
an opinion on a question concerning
the granting of Old Age Assistance.
You inform me that "in several instances persons have applied for Old
Age Assistance and have had from
$50.00 to $300.00 in cash in the bank
or in postal saving, and who have
informed the County Boards of Public
Welfare that this money was to be
used for burial purposes."
You ask if under such circumstances
the county board is within its powers
in approving such cases, and what
amount should be allowed for burial
expenses.
You further ask if the
county board would have authority to
fix a definite amount to be set aside
for burial expenses, and require as a
condition of the grant that such sum
be placed in trust with the county
board for such purpose.

If such authority exists, it must, of
course, be provided for by Chapter
82, Laws, 1937. There is, of course,
no specific provision giving such authority to either the state or county
departments. Under the provision of
the first State Old Age Pension Act, it
was provided that the Old Age Pension
Commission could demand the assignment or transfer of property held and
owned by an applicant, as a condition
of the grant. It was given authority
to manage such property, and sell the
same, if deemed advisable, and for the
return of the balance to the recipient
if the grant were withdrawn, or the
recipient ceased to require it. See
Section 6 (c), Chapter 72, Laws, 1923.
Chapter 170, Laws of 1935, which
was the second State Old Age Pension
Act, provided that "if the County
Old Age Pension Commission shall
deem it necessary, it may, with the
consent of the State Old Age Pension
Commission, require as a condition to
the grant or continuance of assistance
in any case, that aIJ or any part of
the property of a person applying for
aid be transferred to the County Old
Age Pension Commission." It further contained similar provisions as
to management and sale of the property, as the 1923 Act. However, the
present Welfare Act does not contain
any such provision. It is significant
that such provision was entirely omitted
from Chapter 82. It would therefore
appear that it was the intention of
the legislature that no such authority
should be granted.
Assistance under the Welfare Act is
based entirely upon need. Tt is the
duty of the County Board to determine
the need of the applicant and be governed by this fact only. Under the
Act, an applicant may be possessed of
property, regardless of value, and even
though he has an income from such
property, if such income is insufficient
for his support, yet he may be eligible
for Old Age Assistance. In determining need and the amount of grant, the
board must take into consideration the
kind and character of property held
by the applicant, and if the same provides him with an income sufficient to
maintain him in decency and health, to
deny aid; otherwise to grant an amount
which, when added to all other income,
is sufficient to maintain the applicant
in decency and health.

