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Under Section 4937, whether the action be criminal, civil, or other proceedings, the clerk is required to give
to each juror (no reference to witnesses) the proper certificate, and upon
presentation of such certificate to the
county treasurer the same sha1\ be
paid out of the general fund. The
payment of this certificate is not predicated upon the consent, a1\owance, or
approval of the Board of County Commissioners, and it need not be approved
by the county clerk and recorder. Said
section provides that thereafter the
clerk of the court sha1\ make a detailed
statement and file the same with the
clerk and recorder or clerk ex-officio
of the board of county commissioners.
Section 4938, by express language,
has application particularly to a situation where a jury has been impaneled
for a term, and while it refers to that
particular class of cases, it does not
expressly or by implication exclude
the class and character of cases such
as you make inquiry about, and it does
not by express or implied language
prohibit payment of witnesses in such
classes of cases. It is not necessary
to determine whether habeas corpus
cases, and similar cases to those you
have inquired about, are criminal actions. Some courts classify them as
quasi criminal. If necessary for the
determination of this question, by reason of their quasi criminal character,
it is possible that they could be classified as criminal actions and thus be
brought squarely within the language
of "criminal actions." At least they are
special proceedings and the statute
fairly embraces them in the same general class as criminal actions. In a1\
actions, fees are required to be paid,
by either the party involved or the
county, as the case may be.
Section 4943 provides:
"In civil actions must l;e paid by
party subpoenaing. The fees and
compensation of a witness in a1\ civil
actions must be paid by the party
who caused him to be subpoenaed."
Certainly these actions are not civil
actions. Therefore, the implication
must be, that if not paid by the party,
they must be paid by the county. If
said fees are paid by th'! countv. the
only provision to pay them is found
in the statutes, supra, and that is that
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they shall be paid upon the issuance
of a certificate by the clerk, presented
to the county treasurer, and paid out
of the general funds. Nowhere do we
find any express language, nor is it
implied, that these fees shall be paid
by the clerk and recorder. If the clerk
and recorder paid the same, each certificate and claim could not be issued
unless approved by the board.
The expenses, necessitating the payment of both juror and witness fees,
arise in connection with the operation
of the clerk of the court's office. Such
expens'es are mandatory; usua1\y no
discretion exists in his right to pay
or not to pay the same, and his duties
are usua1\y ministerial in connection
therewith. The clerk of the court is
in a better position, due to his duties
connected with court work, to formulate, or help formulate, a budget covering such expenditure, than is the county
clerk and recorder.
Furthermore, the convenience of both
the jurors and witnesses demands that
the payment be prompt, and if the
payments were to be subjected to the
action of the board of county commissioners an interval might exist between
the time the payments were due and
the time they were made, because of
the fact the board of county commissioners may not be in session at the
time.
Therefore, it is my opinion that the
clerk of the court shall issue certificates
to the witnesses and to the jurors for
their fees and mileage. in proceedings
relating to the matters hereinbefore referred to, which certificates sha1\ be
presented to the county treasurer, payable out of the general funds of the
county, and that the clerk of the court's
budget shall be charged therefor.
Opinion No. 180.
Teachers Retirement Act-Service,
How Computed.
HELD: A teacher, to be eligible to
retirement pension under the provisions
of Section 1125, R. C. M. 1935, need
not have taught ten consecutive years,
so long as the last ten years of "actual"
service was in the State of Montana.
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Octoher 16. 1937.
Mr. Ray K. Shannon
State Treasurer
Helena, Montana
My Dear Mr. Shannon:
You have submitted to this office the
inquiry as to whether or not a teacher.
who has retired under the former retirement act, must teach consecutively
during the last ten years of actual
service in the State of Montana, unless
leave of absence was granted to her
by the proper authorities, before she
is entitled to receive the benefits of
retirement.
Your inquiry pertains to the language
used in Section 1125 as follows: "Including the last ten years of actual
service." The question being whether
the words "actual service" mean consecutive service unless a leave of absence has been granted.
Section 1125 provides that:
"Persons entitled to. and amount of
retirement salary. Every public, state
or county school teacher who shall
have attained the age of fifty-five
years and who shall have served as
a legally qualified teacher in public,
state or county day or evening
schools, or partly as such teacher
and partly as state or county or city
superintendent or supervising executive or educational administrator for
at least thirty school years. at least
fifteen of which shall have been in the
schools. as herein before specified. of
this state, incl uding the last ten years
of actual service. unless leave of
absence shall have been granted by
proper school authorities. shall be
entitled to retirement. no time included in such leave of absence to he
reckoned as time of service. Upon
retirement such teacher shall be entitled to receive during life an annual
retirement salary of six hundred
dollars ($600.00), subject to the provisions and limitations of Section
1124, payable in installments quarterly by warrants drawn as provided
in this act; provided, the teachers in
the service of the state at the time
of the passage of this act, who shall
have served in states other than this.
shaH at the end of thirty years'
service, the last ten years of which
shall be in this state as hereinbefore
provided, be entitled to the benefits
of this act."

The words "actual" and "consecutive" have a wholly different and foreign meaning, and neither is synonymous to the other. Webster's New
International Dictionary defines the
word "actual" as: "existing in act or
reality; any action at the time being;
now existing; present." The same authority defines the word "consecutive"
as follows: "following in a train, succeeding one another in a regular order,
or with uninterrupted course or success; with no interval or break, marked
by logical succession."
Said Section 1125 requires that the
teacher shall have taught in Montana
the last ten years of actual service,
unless leave of absence is granted by
the proper school authorities, and if
leave of absence is granted, the time
shall not be included or embraced in
the ten years period. A teacher may
have taught the last eight years in
Montana; she then may have taught
two years following in another state,
or for that matter any number of
years, and following her teaching in
another state she may return and teach
in Montana an additional period of two
years, and in that event she has complied with the statutory provision of
having taught the last ten years in the
State of Montana. because the eight
year period and the two year period
which she last taught in Montana aggregate ten years, and complies with
the statutory requirement, supra.
The words found in the statute as
follows:
"Unless leave of absence
was then granted by the proper school
authorities * * * no time included in
such leave of absence to be reckoned
as time of service," do not restrict, nor
was it intended to restrict, the language
found in said statute immediately preceding, when the statute used the
words, "last ten years." A teacher,
other than through her contract, cannot generally be said to have a permanent tenure to teach in a school in
Montana. Supposing her contract to
teach was for a period of two years.
and at the expiration of her term of
employment, as provided for in said
contract, she left the State of Montana
and taught in another state, she would
be deemed to have secured a "leave of
absence," and of course the period of
time she had so departed. during said
leave of absence, would not be computed to constitute the ten year requirement. But if she returned and taught
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the additional two years, she would
have fully complied with the statute.
No particular form of leave of absence is designated. If she departed
during a school year, or during the
tenure of ner contract, then of cour.se
she would have to secure consent from
the proper school authorities in order
to receive a leave of absence.
We find the word "actual" expressly
set forth in said statute, but not the
word "consecutive," and we cannot
read into the statute language which
is not present or necessary to give the
statute a reasonable interpretation. If
the legislature intended the words, "last·
ten years," to mean the last ten consecutive years, it could easily have
expressed itself in such terms. The
statute must be interpreted in not only
its common sense meaning, but interpreted in a reasonable and fair meaning to the teacher.
Section 1125 has application to the
former retirement system, and under
the former retirement system every
teacher who has attained the age of
fifty-five years and who has served as
a legally qualified teacher in the schools
of this state, or partly as such teacher
and partly as a superintendent, or
supervising executive, or educational
administrator, for at least thirty years,
at least fifteen of which shall have been
in the schools of this state, including
the last ten years of actual service,
subject to the leave of absence proviso, and in making up the ten years
of actual service if she has aggregated
ten years, although an interval exists
wherein she has taught upon leave of
absence from the state, then she is
entitled to the benefits of the former
retirement system. In computing said
ten years of actual service you shall
not compute the same on the basis of
consecutive service, and shal1 exclude
any requirement of consecutive service
in computing the last ten year period.
Opinion No. 181.
Public Welfare - Indians - Guardian.
Old Age Assistance-Aid to Needy
Dependent Children.
HELD: 1. Payments
to Indians under Part III
Chapter 82, Laws 1937,
made to Indian agents for

of assistance
and Part IV,
may not be
recipients.
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2. Payments of assistance under all
parts of Chapter 82, Laws 1937, must
be made directly to the recipient, or
his guardian appointed under the provisions of State statutes.

October 21. 1937.
Mr. I. M. Brandjord
Administrator. State Department
of Public Welfare
Helena, Montana
Dear Mr. Brandjord:
Beg to acknowledge receipt of your
request for opinion as to whether or
not, in view of Circular No. 2924 from
the office of Indian Affairs, dated April
13, 1933, money paid to recipients of
Old Age Assistance and Aid to Needy
Dependent Children, for the benefit of
Indians, under the provisions of Chapter 82, Laws, 1937, may be handled by
Indian agents.
The above mentioned circular deals
only with money payments "accruing
from the Veterans' Administration or
other governmental agency * * *," to
be handled and accounted for by him
with other monev under his control
in accordance with existing laws and
regulations of the Department of the
Interior. Obviously, the term "other
governmental agencies," has reference
to Federal governmental agencies under the jurisdiction of the Department
of the Interior.
Chapter 82, Laws of 1937, provides
that payments shall be made either to
the individual, or his legally appointed
guardian. This office has so held in
Opinion 148, dated August 31, 1937.
Under Section VIII of Part III
(Old Age Assistance), provision is
made for payment to a legal1y appointed guardian. This section contemplates a guardian appointed in accordance with state law relating to
guardians.
Section VI of Part IV (Aid to
Needy Dependent Children), provides
that, "Such assistance shall be paid
* * * to the person having custody of
the child." There is no provision in
Part IV for payment to a guardian.
It is therefore my opinion that Circular 2924 has reference only to payments when only federal funds are
involved, and in view of the fact that
payments under Chapter 82 involve

