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By way of illustration, in your question to us it appears that ~ 'lUf superintendent recommended to the Board
that a new jail be constructed in a
certain county. Such a recommendation is useless, aimless, and lacks force.
If said recommendation was passed on
by the Board to the Governor, it would
still be useless and of no value, for the
reason that the Governor coultl not
recommend to the legislature any adequate relief. To obtain such relief, it
is necessary for the taxpayers of that
particular county to vote bonds for the
erection of a new jail.
Section 8739 provides that:
"\Nhen the reason of a rule ceases,
so should the rule itself."
In other words, there is no reason
why said styled superintendent should
make such or similar recommendation.
It would b~ impossible for the superintendent, the Board, Governor, or the
State Legislature to carry out such
a recommendation or similar recommendations such as contained in the
recommendation by William Pippy to
your Board on August 13, 1937, in
reference to the Missoula County jail,
and neither he nor any of the officers,
Boards, or Departments named have
any control over the erection of a new
jail; that control being in the hands
of the taxpayers of Missoula County.
Section 8755 provides that:
"N 0 man is responsible for that
which no man can control."
Section 8760 provides:
"The law never requires impossibilities."
It follows that the Board should
direct its personnel to investigate and
report upon matters possible and susceptible of being remedied.
Neither can the Board, its styled
superintendent, or personnel staff, act
in a supervisory capacity over the
sheriffs or jailers; the act gives them
no such authority; the sheriff is a
constitutional officer and derives his
powers from independent statutory authority other than Chapter 31, supra,
or Chapter 82 of the 1937 Session Laws.

Opinion No. 178.
Counties-Municipal CorporationsAppeals From Police CourtFees, Witness-Sheriffs.
HELD: 1. The county is liable for
witness fees and costs of service on
appeals from police court for violation
of a city ordinance.

October 18. 1937.
Mr. J. W. Lynch
County Attorney
Fort Benton, Montana
My Dear Mr. Lynch:
You have submitted the following
facts:
The City of Fort Benton arrested a
certain person for an alleged violation
of a city ordinance, and such person
having been found guilty in the police
court appeals to the District Court, the
action and appeal being in the name
of the City of Fort Benton. The question being whether or not the county
is liable for the payment of witness
fees in this action.
The enumeration of county charges
is set forth in Section 4952, R. C. M.
1935. Subsections 2, 3, and 4 provide:
(2) "One-half of the salary of the
county attorney, and all expenses necessarily incurred by him in criminal
cases arising within the county.
(3) The salary and actual expenses
for traveling when on official duty,
and for the board of prisoners allowed by law to sheriffs, and the
compensation allowed by law to constables for executing process on persons charged with criminal offenses.
(4) The sums required by law to
be paid to grand and trial jurors and
witnesses in criminal cases."
Hence, the county is liable for expenses incurred by the county attorney
in criminal cases arising within the
county, for expenses incurred for executing process on persons charged with
criminal offenses within the county, and
for the sums required by law to be
paid grand and trial jurors, and witnesses in criminal cases. There is no
doubt about the validity of the claim
presented, the only question being
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whether it is to be a charge against
the City of Fort Benton or against
Chouteau County. The answer to that
question lies in the nature of the action
for violation of city ordinances. If in
the State of Montana, the violation of
city ordinances is held to be a civil
action, then the cost would be allocated
as in other civil matters. If criminal,
the above statute would be applicable
and the cost would be a valid charge
against the county. In matters of this
kind some states also have a third type
of action, quasi-criminal, and if in Montana such actions are quasi-criminal,
then the cost would also be on the
county.
In 57 Corpus Juris, 1134. it is said
that:

Marquette v. Police Court et ai, 86
Mont. 297; 283 Pac. 430. There it is
held that the nature of an action for
the violation of an ordinance must be
determined by the nature of the relief
sought; that the violation of a city
ordinance, so that a fine or imprisonment may be imposed, is a public
offense within the meaning of Section
10721 of the Revised Codes of Montana, 1935. The court cited the case
of Castle Dale City v. Woolley, 61
Utah, 291, 212 Pac. 1111, and other
cases therein cited. In the Castle Dale
City case the court said, at page 1112:

"A county is liable to a sheriff. constable, or deputy sheriff for his fees
and expenses in connection with the
enforcement and execution of criminal offenses when there is a statute
so providing."

Then the Marquette case goes on to
discuss the case of the City of Bozeman v. Nelson, 73 Mont., 147; 237
Pac. 529; and the City of Helena v.
Kent, 32 Mont. 279; 4 Ann. Cas. 235;
80 Pac. 258; where it was expressly
held that proceedings for the infraction of a local police regulation are
not criminal in nature. State ex rei
City of Butte v. District Court, 37
Mont. 202; 95 Pac. 841; State ex rei
Streit v. the District Court. 45 Mont.
375; 48 L. R. A. New Series 256;
123 Pac. 405, intimating that such
actions were civil in nature, and the
Court declares, page 313, that:

Note 65 (b), 57 Corpus Juris, 1134,
says:
"Liability of county extends to
quasi-criminal offenses, such as violation of city ordinances."
Citing People v. Columbia County,
67 N. Y. 330, and on page 333 of that
case:
"It is urged that some of the items
were not strictly criminal offenses,
but they were all for criminal offenses,
such as violation of city ordinances
and the like, and as to the latter the
only conclusion would be that, instead
of the statutory fee, the board of
supervisors would have power to fix
the compensation for the service."
In Montana both the fee for witnesses and service of process is specifically set, so there would be no authority in the board of county commissioners to set the fee at another
figure, but the claim would be a valid
charge against the county and the
statutory fee would have to be paid.
There has been considerable confusion as to the true nature of the
action for violation of an ordinance in
this state. However, it is now safe to
say that it is either criminal or quasicriminal. That is shown by the opinion
of Justice Angstman in State ex rei

"An action prosecuted by a city for
violation of a city ordinance is a
criminal case."

"The conclusion there announced is
not supported by the cases cited and
it is hereby modified to conform to
the views herein stated."
Therefore, it is my opinion, from
the study of the decisions, that the
charge is collectible from the county.
This view is borne out by the statute
under Section 11608, R. C. M. 1935. A
criminal action is defined, and the
definition is such as would include a
violation of a city ordinance. The
mere fact that the legislature did not
insert the words "or municipal" in
Section 11609 cannot overcome the definition of Section 11608 or the implications in Sections 11621 and 11622. Also,
in Section 5089, entitled, "Jurisdiction
for violation of ordinances, and civil
and criminal jurisdiction." it is provided that: "The police court also has
exclusive jurisdiction: (1) Of al1 proceedings for the violation of any ordinance of the city or town, both civil
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and criminal, which must be prosecuted
in the name of the city or town."
Section 5092 provides: "Proceedings
in police courts in criminal actions are
regulated by Sections 12302 to 12347
of the Penal Code."
Section 12343 declares that subpoenas
for witnesses be issued as provided in
Section 12179, a section which defines
subpoena, and Section 12180 gives the
form of a subpoena which is issued in
the name of the State of Montana.
Exclusive jurisdiction is given police
courts for violation of ordinances, but
in all criminal matters this is merely
in the nature of a preliminary hearing
and the action is tried de novo in the
District Court on appeal. Section
12339. And the case after it is appealed
is treated in the same manner as in
other criminal actions, except it is
brought in the name of the city whose
ordinance has been violated and the
city attorney prosecutes in lieu of the
county attorney.
Tn view of the cases and statutes
herein cited, it is my opinion that the
cost of serving witnesses their mileage
and per diem fees in cases where an
appeal is taken from police court to
District Court is a valid charge against
the county wherein such criminal act
occurs.
Opinion No. 179.
Fees-Jurors-Witnesses-Clerk of
Court-Clerk and Recorder.
HELD: Fees for jurors and witnesses in all actions, other than civil,
must be paid by certificate drawn by
the Clerk of Court on the Treasurer.
paid out of the general fund, and
charged to the budget of the Clerk of
Court.
October 18. 1937.
Mr. L. D. French
County Attorney
Polson, Montana
My Dear Mr. French:
You have submitted to this office the
question as to the manner and form of
issuing warrants to pay jurors and
witnesses their fees, and whether or
not those fees should be charged to
the budget of the clerk of the court
or to the county clerk and recorder
in the following matters:

Montana State Industrial School,
Montana State Orphans' Homes,
Montana Training School for
Feeble-minded,
Montana State School for Deaf and
Dumb,
State Vocational School for Girls,
Habeas Corpus Proceedings.
Section 4933 has application to the
amount of the fees payable to grand
and trial jurors. and provides that those
jurors shall receive $4.00 per day for
attendance before any court of record,
and seven cents per mile each way for
traveling from and to their residence
and the county seat. No distinction is
made between a criminal and a civil
case.
Section 4936 has application to the
fees allowed witnesses, and said section
authorizes and provides the amount of
per diem. and mileage in any civil or
criminal action or proceeding. In other
words, three classes of actions are
specified in said section wherein a fee
shall be allowed; namely, civil, criminal, or other proceedings.
Section 4937 provides:
"Duties of clerk as to jurors. The
clerk must give to each juror, at the
time he is excused from further service, a certificate taken from a book
containing a stub with a like designation, signed by himself under seal, in
which must be stated the name of the
juror, the number of days' attendance,
the number of miles traveled, and the
amount due, and on presentation of
such certificate to the county treasurer, the amount specified in the
certificate must be paid out of the
general fund, and the clerk must
make a detailed statement containing
a list of the jurors, the amount of
fees and mileage earned by each, and
file the same with the clerk of the
board of county commissioners on
the first day of every regular meeting
of the board, and no quarterly salary
must be paid the clerk until such
statement is filed. The' board must
examine such statement and see that
it is correct. The clerk must keep a
record of the attendance of jurors and
compute the amount due for mileage,
and the distance from any point to
the county seat must be determined
by the shortest traveled route."

