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OPINIONS OF THE ATTORNEY GENERAL

October 7. 1937.
Hon. I. S. McQuitty
State Purchasing Agent
The Capitol
Dear Mr. McQuitty:
You have asked my opinion on the
following facts:
"For the past several years this
office has advertised and sent out
calls to service station dealers in
gasoline, asking them to bid on furnishing gasoline to State-owned cars
for six-months periods, October 15th
to April 15th on Winter Grade and
April 15th to October 15th on Summer Grade Gasoline.
"Ever since the N.R.A. was created the State has gained no advantage as to price except a rebate
of 1¢ per gallon Federal Tax, which
refund may be obtained from any
service station provided exemption
certificates are signed. In reply to
our calls for bids, we often receive
quotations from bidders at a point
at which they do not maintain a
service station. and this results in
considerable confusion to State employees who are trying to obey the
rules of this office.
"The Highway Department has 12
points in the State at which they can
accept carload deliveries, and we continue to send out separate calls for
bids for lots as required and do find
a variance in prices and we do award
the business to the lowest bidder.
The prices on this gasoline vary between 14¢ and 17¢ per gallon and
includes the State tax but excludes
the Federal Tax. Service Station deliveries, however, are on a different
basis. If the price of gasoline in
Helena is 250¢ per gallon the price
ordains at every service station and
a State employee will pay 240¢ at
every station, obtaining only the rebate of 1¢ per gallon the Federal tax.
"Under the existing conditions,
since the State can gain no advantage
by going to the considerable expense
necessary to call for bids, the question
then arises, is it within the jurisdictio!J
or authority of the State Purchasing
Agent to refrain from sending out a
call for bids on service station deliveries of gasoline. It seems logical
to argue that the funds of this office
should not be wasted in an endeavor
that brings no advantage to the
State."

While. in the circumstances. it seems
utterly futile to advertise for bids,
Section 293.3, R. C. M. 1935, provides
that the State Purchasing Agent "must
advertise" for bids. Since the statute
does not make any exceptions and
does not make your call for bids dependent upon the results obtained, we
are unable to advise you that you have
any discretion in the matter or that
you may omit such statutory requirement. Apparently the only remedy is
by legislation.
Opinion No. 173.
Grain Warehousing Act-Processing of
Wheat Held in Storage-Liability of
Bonding Company-Liability of Warehouseman - Duty of Department of
Agriculture.
HELD: As long as storage contracts are validly outstanding the warehouseman should not dispose of the
grain stored and the Commissioner of
Agriculture should require that there
be sufficient grain on hand to cover
them.
Where wheat stored is processed
with consent of bailor, the bailor may
be assuming a risk for which the bonding company may not be liable without
its consent and agreement to be responsible.
October 7. 1937.
Hon. J. T. Sparling
Commissioner, Department of
Agriculture, Labor and Industry
The Capitol
Dear Mr. Sparling:
You have asked my opinion upon the
following:
"The Livingston Milling and Elevator Company is conducting a public
warehouse at Livingston. Montana.
I t has filed in this office a bond in
the amount of $10,000.00, as required
by law. This company has. in its
warehouse, wheat upon which the
Reconstruction Finance Corporation
holds the storage tickets. With the
consent and approval of the above
corporation, they desire to process
all or part of the wheat covered bv
these storage tickets into food products.
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"vVill you please inform this office
whether, in your opinion, this fully
complies with the laws and regulations of the State of Montana governing public warehouses?"
You do not state whether the Reconstruction Finance Corporation will
surrender the storage tickets for the
wheat which will be processed. So
long as storage contracts are outstanding, the warehouseman should not dispose of the grain (Sections 3588, 3588.1
and 3588.2, R. C. M. 1935), and the
Commissioner of Agriculture should
require that there be sufficient grain
on hand to cover such storage contracts (Sections 3589 and 3589.1 Id.).
The storage contract constitutes a
bailment and the warehouseman is obligated thereunder, as well as by statute,
to return the wheat stored. Since it
will be impossible to return the wheat
after it has been processed, it would
seem that the bailment will be terminated and the storage tickets should
be cancelled when such wheat has been
processed. If the bailment is terminated, neither the bailor, the owner
of the wheat nor the state, in its behalf,
can recover from the bonding company
for failure to return the wheat. In
order that there may be no question
raised by the bonding company as to
its liability, in case the bailee fails or
refuses to pay for the wheat, we suggest that the bonding company give its
consent to the new agreement and that
it agree to be responsible. The bailor,
of course, can make any contract it
chooses to make with the bailee but
it may contract in such a way as to
place itself beyond the protection of
the grain warehousing act.
While we find nothing in the statutes
which forbids a processing agreement
of this kind, or any other special agreement, we are inclined to think that if
the bailor makes such an agreement, it
may be assuming a risk for which the
statute does not protect it, at least
without the approval and consent of
the bonding company.

Opinion No. 174.
Liquor Control Board-Licenses-Collection of Refunds.
HELD: 1. Under Section 4, Chapter 84, Laws 1937, license fees in unincorporated villages and towns having
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a population of less than 2000, is
$200.00.
2. Excess license fees collected may
be refunded by the Liquor Control
Board out of any license fees, fines and
penalties thereafter collected under the
provisions of Chapter 84, before the
same are deposited with the State
Treasurer.
October 7, 1937.
Montana Liquor Control Board
Helena, Montana
Gentlemen:
You have submitted for my opinion,
the following state of facts:
You state that you have charged and
received a license fee of $600 for liquor
licenses to operate within unincorporated villages with a population of less
than 2000 people. Your inquiry is as
to the proper fee to be charged, and if
said fee charged and collected is in excess of that provided by law, what
authority, if any, has the Board to make
a refund of such excess?
Section 4 of Chapter 84 of the 1937
Session Laws provides:
"For each license in cities with a
population of ten thousand (10,000)
or more and within a distance of five
(5) miles thereof, outside of an incorporated city or town, six hundred
dollars ($600.00) per annum. For
each license in cities with a population of more than five thousand
(5,000) and less than ten thousand
(10,000) and within a distance of
five (5) miles thereof, outside of an
incorporated city or town, four hu.ndred fifty dollars ($450.00) per annum.
For each license in cities with a
population of more than two thousand (2,000) and less than five thousand (5000), three hundred dollars
($300.00) per annum. For each license in cities, towns and unincorporated villages and towns, with a
population of less than two thousand
(2000), two hundred dollars ($200.00)
per annum. Fraternal organizations
one hundred dollars ($100.00) per
annum,"

The act expressly provides that the
fee for a license in a city with a population of 10,000 or more, and within a
distance of five miles thereof, outside

