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state or province in which the insured
resides, provided further they have (a)
executed power of attorney to the
registrar, (b) adopted a resolution that
its policy shall be deemed to comply
with the laws of the State of Montana,
(c) agreed to accept judgment in any
court action as final, but subject further
to the retaliatory feature that this provision shall be operative only to the
extent and under the same terms and
conditions that the laws of the state
where the motor vehicle is registered,
or the insured resides, recognize nonlicensed insurance carriers, organized
by virtue of the laws of the State of
Montana.
Opinion No. 170.
Schools and School Districts-Transportation Schedules-Alteration of.
HELD: 1. The schedules provided
in Section 1010, R. C. M. 1935, apply
to districts maintaining schools as well
as to those having closed schools.
2. Schedules outlined in Section 1010
may not be altered without the approval of the County Superitnendent.
3. No particular form of approval of
an alteration in schedule is required,
but it must affirmatively appear that
such approval has been given; mere
silence on the part of the County
Superintendent does not constitute
approval.
4. One entitled to transportation has
a claim against the district.
October 8, 1937.
Miss Ruth Reardon
State Superintendent of
Public Instruction
The Capitol
My Dear Miss Reardon:
You have submitted three questions
to this office for my opinion.
1. "Is the schedule outlined in Section 1010 of the school laws, subject to
modification as noted, applicable to
districts maintaining a school as well
as to districts that have closed their
schools ?"
Section 1010 provides:
"Transportation of pupils. That
the trustees of any school district in
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the State of Montana, when they shall
deem it for the best interest of all
pupils residing in such district, may
close their school and send pupils of
the district to another district or districts and for such purpose are hereby
authorized to expend any moneys belonging to their district for the purpose of paying for the transportation
of pupils from their district to such
other district or districts as hereinafter provided, and for the purpose of
paying their tuition. Whenever the
trustees of any school district in the
State of Montana deem it for the
best interest of such district and the
pupils residing therein they are hereby
. authorized to expend any moneys
belonging to their district for the
purpose of paying for the transportation of pupils from their homes to the
public school or schools maintained
in such district including any child,
or children, of such district who may
attend any school other than such
public school therein, on the condition that such child, or children, attending any other than a public school
of such district shall pay their proportionate share of the cost of such
said transportation so that the transportation of such pupil, or pupils,
attending any school other than a
public school shall not be a charge or
expense to such district, as hereinafter provided; provided, however,
that in the letting of the contract for
the transportation of more than five
(5) pupils on a single transportation
route, the trustees of school districts
shall advertise for bids for transportation of such pupils in one issue of
the county paper having the largest
circulation in such district at least
fifteen (15) days prior to the letting
of contract, and in the event that
there is no newspaper published in
the county, then three (3) notices
calling for bids shall be posted in
three (3) separate and conspicuous
places in the district and provided
that the contract for such transportation shall be let to the lowest responsible bidder and suitable bond be
furnished by contractor, and provided that the trustees of any district
shall not, except where there is rail
transportation or where it is necessary to transport pupils for special
instruction from school to school, be
allowed to expend any of the district's
money for transportation of pupils
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who live nearer than two and onehalf miles from the limits of an incorporated city in which the child
attends school or nearer than three
(3) miles from the school the child
attends, unless any child resides on
an established consolidated route, provided however, that this limitation 'as
to mileage shall not apply to districts
of the first or second class. When
they deem it for the best interest of
such district and the pupils residing
therein, that any of such pupils should
be sent to a school in their own or
some other district, they must expend
any moneys belonging to their district
for the purpose of either paying for
the transportation of such pupils from
their homes to the public school or
schools of such district or for their
board, rent or tuition while actually
attending such school, provided that
if there are five (5) pupils or less,
then the following schedule shall apply: The following schedule shall
also apply in all cases of transportation of five (5) or less children:
Three (3) to four (4) miles one (1)
child thirty-five cents (35¢) per day,
each child additional ten cents (l0¢)
per day.
Four (4) to five (5) miles one (1)
child forty-five cents (45¢) per day,
each child additional twelve and onehalf cents (120¢) per day.
Five (5) to six (6) miles one (1)
child fifty-five cents (55¢) per day,
each child additional fifteen cents
(15¢) per day.
Six (6) to seven (7) miles one (1)
child sixty-five cents (65¢) per day,
each additional child seventeen and
one-half cents (170¢) per day.
Seven (7) to eight (8) miles one (1)
child seventy-five cents (75¢) per day,
each additional child twenty cents
(20¢) per day.
Eight (8) to nine (9) miles one (1)
child seventy-five cents (75¢) per
day and each additional child twentyfive cents (25¢) per day.
The board of trustees with the
approval of the county superintendent
may alter this schedule if they deem
it for the best interest of the children
and taxpayers of the district. If. in
the judgment of the county superintendent and trustees of said district,
there is any evidence of fraud in
securing an allowance for board,

transportation, house rent or tuition
of an applicant having purposely
changed his residence or otherwise
having contrived to secure assistance,
no district funds shall be allowed for
any of the purposes above enumerated.
When a district is relieved of the
necessity of supporting any school
by the fact that all or a part of the
children residing in the district are
being provided with schooling in another district, it shall be the duty of
the trustees in the district holding
no school to assist in the ~upport of
the school which the children of their
district are attending, in proportion
to the relation the number of .:hildren
from their district attending school
in another district bears to the total
number of children enrolled in the
school in the other district. No district shall be entitled to share in the
county apportionment if trustees refuse to comply with the above requirement when they are thus relieved of the necessity of providing
any school."
Section 1010 provides that the schedule for transportation shall apply in all
cases of transportation of five or less
children. Where there are more than
five children on one transportation
route the schedule in said section has
no application, and such transportation
shall be let to the lowest responsible
bidder. When the statute used the
language "all cases" it used sufficiently
comprehensive language to include districts not only operating their own
schools, but also districts wherein the
schools have been closed and the children are being sent to a school in
another district. The statute is definite
and clear, and no ambiguity exists
therein, and for that reason the statute
lends its own interpretation.
A different rule is used in computing
the mileage for closed and unclosed
schools. and the three mile and two
and one-half mile limitations have no
application to a district where the
children are being transported to a
school in another district. Where the
school has closed and the children are
being transported to a school in another
district, the transportation of all the
children shall be measured from the'
children's home to the school in the
other district, regardless of the distance said children may live from the
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school in their own district. One reason for a different rule is that when
a school is closed, and the children are
sent to a school in another district, a
greater saving will accrue to the district through the dispensing with upkeep and the displacement of a teacher.
If the children are to attend school
in another district, they should be
placed in nearly as good a position, as
far as convenience is concerned, as
they were prior to the closing of the
school in their own district. When the
children are transported to a school in
another district they are subjected to
greater inconvenience, and it is only
reasonable to believe that the legislature intended to offset such inconvenience by allowing, to the children
from the closed district, larger transportation allowances.
The above schedules and rules referred to have application to the schedules of transportation for the districts,
and not the schedules upon which the
State transportation cost is based.
Section 1010 prescribes the schedule
and rate for districts.
Chapter 112 of the 1935 Codes prescribes the schedule and authority for
the disbursement of state transportation, and is wholly independent of
Section 1010.
Subdivision (c) of Section 1200.1
provides among other things: "for the
transportation of pupils, one-half of
the cost of such transportation for all
pupils, residing three or more miles
distant from a public school; but the
state board of education shall fix and
promulgate a uniform schedule of rates
for the transportation of pupils to and
from the public schools in the state,
and upon the basis of such schedules
so fixed the contribution of the state
to the cost of transportation shall be
computed, and the payment thereof
made, and in no other way."
The State Board of Education, under
the authority of the above statute, at
one time adopted the schedule set
forth in Section 1010. This is now
changed.
In ascertaining the amount of the
state apportionment, the same rule
shall apply to closed as to unclosed
schools, as distinguished from the district transportation schedules.
Subdivision (c) of Section 1200.1
refers to transportation where the child
resides three or more miles from the
public schools of the state. In the
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language of said statute no differentiation is made between closed and unclosed schools. The transportation is
in lieu of school, and when the statute
uses the words, in paragraph (c:) of
said section "public schools," it pertains to closed schools as well as to
operating schools. Where the district
closes its school and sends its pupils
to a school in another district, the
rate of said transportation for childre.n
residing three or more miles distant
from the school shall be from the
child's home to the closed school in
its district and not from the h()me of
the child to the school in another
district.
The taxpayers in the district secure
an advantage in their maintenance cos.t
by closing their schools and sending
the children to a school in another
district, but this advantage should not
be used to the disadvantage of the
state.
2. "If the trustees of a district pay
a lesser amount than that provided for
in the schedule, and this payment is
not approved by the county superintendent. does a patron have a just
claim in demanding that he be paid
in full according to the schedule?"
Section 1010 provides that the Board
of Trustees, with the approval of the
county superintendent, may alter the
schedule if it deems it for the best
interest of the children and taxpayers
of the district. The board of trustees,
in order to alter it, must have the
approval of the county superintendent,
and if the trustees pay a lesser amount
than that provided for in Section 1010,
and this payment has not been approved by the county superintendent,
then the schedule has not in fact been
altered, and the patron is entitled to
be paid the full amount as provided in
said schedule.
3. "Does silence give consent in considering what constitutes approval on
the part of the county superintendent?
We mean by this that the county
superintendent knows that a school
district is paying less than the schedule
and yet the county superintendent does
not take any action in the matter."
Mere silence does not constitute approval. The statute requires that the
county superintendent approve any
alteration of said schedule made by the
Board of Trustees. It must be implied, from the language, that it is
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necessary that the matter be brought
to the superintendent's attention, and
that he has approved the same by
some active, and not passive, action.
No particular form of approval is required, but it certainly must be affirmitively shown that he has approved
the' alteration. Silence, contrary to the
usual rule, implies dissent rather than
assent in this situation.
Opinion No. 171.
State Treasurer-Depository-Public
Welfare Reimbursements.
HELD: The State Treasurer is the
legal depository for all state funds.
2. All reimbursements made by counties, under all parts of Chapter 82,
Laws, 1937, must be deposited with
the State Treasurer.
September 27. 1937.
Mr. Ray Shannon
State Treasurer
The Capitol
Dear Sir:
You have requested our opinion upon
the following facts:
The Department of Public vVelfare
of the State of Montana is receiving,
from the various counties of the state,
reimbursement moneys amounting to
16%% of the old age assistance paid
in the counties. According to your
letter, this money has been deposited
in the bank account of the Department
of Public Welfare in the City of Helena.
and not deposited in the office of the
State Treasurer. The question involved is whether or not this money
shall be deposited by the Department
of Public Welfare with your office.
Section V, Part III, Chapter 82,
1937 Session Laws, provides:
"Each county department shall reimburse the state department in the
amount of 16% per centum of the
approved old age assistance grants
to persons in the county each month.
Such reimbursements shall be credited to the old age assistance account
of the state department."
We find similar provisions regarding
other classes of recipients elsewhere
in the said act.

Section V, supra, has reference to
the rate of reimbursements by the
counties to the state and to the manner
in which the state department shall
credit said reimbursements, and has
no reference or application, by inference or otherwise, to the depositing of
said funds.
Among other provisions, paragraph
(b) of Section X of Part I of said act
provides:
"One-half of the administrative
costs of the county department shall
be reimbursed to the state treasurer
by the county, in accordance with the
terms of this act."
The above provision cannot be construed to hold that the counties must
reimburse the state department by paying said reimbursements direct to the
state treasurer, but said reimbursements are to be made to the state
treasurer in the manner and form as
provided by the terms of the act, and·
payment to the state department by
the counties of said reimbursements
for administrative costs is to be forwarded to the state department, and
by it deposited, as all other funds are
deposited, with the state treasurer. We
fail to see how the provision last quoted,
relative to administrative costs, can, by
inference or exclusion, place the depository of old age assistance reimbursements in a separate or different
class.
Section I of Part VII I of the act
provides:
"Receipt of Funds. The treasurer
of the State of Montana is hereby
designated as the appropriate fiscal
officer of the state to receive federal
funds. All money appropriated by
the legislature for public welfare purposes, all money received from the
United States Government for public
welfare purposes, and all money received from any other source for the
purposes set forth in the public welfare act shall be paid into the state
treasury and constitute a special fund
to be designated as the public welfare
fund."
Section III of Part VIII of the act
provides:
"Method of Disbursement. The
state department of public welfare

