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which has the effect to transfer the 
dominion over the thing sold to the 
buyer, is a delivery." 

See also, Cady v. Zimmerman, 20 
Mont. 225, 228; Nelson v. Davenport, 
86 Mont. 1, 8. 

Therefore, a delivery can be either 
a manual one or it may be a construc
tive delivery. It has been held that 
delivery of goods to a common carrier, 
or delivery to the post office, addressed 
to a consignee,. is constructively a 
delivery to that consignee. 

Lake Shore M. S. R. R. Co. v. Na
tional Livestock Bank, 53 N. E. 326. 

Therefore, it is my opinion, under 
Section 1759.2 as amended, that the 
delivery of license plates may be 
either a manual one, that is, person
ally delivered to the applicant, or his 
agent; or may be a delivery by mail. 

Opinion No. 165. 

Public Welfare-County Commission
ers-Old Age Assistance-Public 

Institution-Change of Resi
dence-Liability of 

Counties. 

HELD: 1. State or County De
partments of Public Welfare may not 
contract with private institution for 
care of old age assistance recipients 
and pay the grant directly to such 
institution, but recipient may use his 
grant for such purpose. 

2. County Commissioners may legal
ly pay from poor fund directly to 
recipient a sum in addition to assistance 
grant to permit him, if he so desires 
to live in a private home or institution. 

3. County Commissioners may legal
ly contract for burial of recipients of 
old age assistance. 

4. A recipient of old age assistance 
may voluntarily live in a private home 
or institution outside county of his 
legal residence within the state, with
out changing his legal residence, and 
county of lega I residence is not thereby 
relieved of liability for payment of 
assistance grant or burial expenses. 

September 24, 1937. 

Mr. 1. M. Brandjord 
Administrator, State Department 

of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

You have advised me of the request 
of Reverand T. S. Stockdal, President 
of the Montana Home for the Aged 
at Billings, Montana, for information 
as to whether this home may take care 
of recipients of old age assistance. This 
brings up several questions which have 
arisen throughout the state and re
quires an interpretation of the pro
visions of Chapter 82, Laws, 1937, as 
well as of other statutes dealing with 
the powers and duties of the Depart
ment of Public Welfare, and of the 
county commissioners with relation to 
care of the aged and infirm. 

The questions specifically raised may 
be summed up as follows: 

(1) Can the State or County De
partment of Public Welfare contract 
with the Montana Home for the 
Aged, or other similar institution, for 
the care of old age recipients? 

(2) Can county commissioners con
tract with such home for care of 
such recipients and pay therefor a 
sum in addition to the grant? 

(3) If a recipient leaves the county 
of his legal residence and goes to 
such home for care, is the county of 
his legal residence relieved of lia
bility for his assistance grant after 
six months, and would the county 
wherein such home is located be liable 
for assistance to such recipient after 
six months residence therein? 

(4) In case of the death of a re
cipient while living in said home, 
what county would be liable for burial 
expenses of such recipient? 

(5) Can the county of legal resi
dence of such recipient contract with 
such home for the burial of such 
recipient? 

In solving these questions, it is neces
sary to take into consideration the 
provisions of the Federal Social Se
curity Act, and the rules, regulations 
and interpretations thereunder, as well 
as all statutory and constitutional pro
visions of our state. 
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The Montana Constitution provides 
in Article X, Section 5, as follows: 

"The several counties of the state 
shall provide as may be prescribed 
by law for those inhabitants who, 
by reason of age, infirmity, or mis
fortune, may have claims upon the 
sympathy and aid of society." 

Under this mandatory provision of 
our constitution, the legislature has 
from time to time prescribed by law 
for the care of the poor, aged, infirm 
and sick. The latest enactment of our 
legislature being Chapter 82, Laws of 
1937, commonly known as the Public 
WeHare Act. 

Part III of Chapter 82, deals with the 
aged, and its provisions, as are al1 the 
provisions of the chapter, must be 
in conformity with the provisions of 
the Federal Act. 

Under the provisions of Section II 
of Part III, an applicant for old age 
assistance is not eligible while "an in
mate of any public institution." There
fore, in determining whether one may 
receive old age assistance while re
siding in the Montana Home for the 
Aged, or similar institution, we must 
determine the meaning of the words, 
"public institution," as used in the Act. 

The general1y accepted definition of 
the words, as used in a legal sense, and 
as they appear in statutes, is as fol
lows: 

"Any organized activity created or 
established by law or public author
ity." 

32 Corpus Juris, 943; 
State v. Clausen, 148 Pac. 28, 85 

Wash. 260. 

From my inspection of the charter 
of incorporation of the Montana Home 
for the Aged, it appears that this or
ganization was created under the pro
visions of Chapter 42. Revised Codes 
Montana, 1935. and is a church institu
tion, hence does not rome within the 
definition above quoted. It is a private 
institution as distinguished from a 
public institution as used in the statute. 

In ruling on a similar question under 
the provisions of the Massachusetts 
Welfare Act. the Attorney General of 
that statl' held recently that. "a tax 
exempt charitable home is not such a 
home or institution as would come 

within the meaning of an old age 
assistance law denying aid to inmates 
of home or institution 'supported in 
whole or in part by public funds'." 

In enacting paragraph (e) of Sec
tion II, Part III, of Chapter 82, the 
legislature unquestionably had in mind 
a public institution, such as a poor 
farm, or other similar institution, sup
ported in whole or in part by taxation. 
It is therefore my opinion that the 
term "public institution," as used in 
Chapter 82, refers to an institution 
which is supported in whole or in 
part by taxation. 

It is specifical1y provided by Chapter 
82 that all grants must be paid directly 
to the recipient, and the Federal Act 
prohibits the use of such funds to pay 
for, (a) supplies, material or services 
furnished the individual, (b) medical 
or surgical treatment, (c) funeral or 
burial expenses, (d) institutional or 
other care for the applicant. This is 
in accordance with the interpretation 
of the Federal Social Security Act, by 
Frank Bane, Executive Director of the 
Board, in letter dated July 2, 1937. 
However, these prohibitions, according 
to said letter. do not restrict the use 
of such funds by the individual. and 
he may use such money as he sees fit, 
so long, of course, as he does not 
dissipate or squander it. Hence, an 
old age recipient, insofar as the Federal 
Social Security Act is concerned, may 
use his grant to pay for his care in 
a private institution. 

Therefore, it is my opinion that the 
State Department or County Depar
ment may not contract with the Mon
tana Home for the Aged, or with any 
private institution or home for the 
care of old age recipients and make 
payment of the grant directly to such 
home or institution, where Federal 
funds are involved, but such recipients 
may use their grants to pay for care 
in such place. 

Chapter 82 is a special act, designed 
for the purpose of permitting the State 
and Counties to participate with the 
Federal Government in the care of the 
aged, sick and infirm, and all who have 
claims upon the sympathy and aid of 
society. It does not repeal former 
legislation on this subject, not in con
flict with its provisions, nor does it 
take away all powers heretofore vpsted 
in counties with respect to their duties 
in caring for such citizens. The pro
visions of this Act only circumscribe 
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the powers of the counties insofar as 
the funds contributed by the Federal 
Government are concerned. As tp the 
use of county funds exclusively in the 
care of these citizens, the g~neral 
statutes are still in force and effect. 

As to the authoritv of county com
missioners with relation to the care of 
the poor, sick and infirm, our Supreme 
Court has said in the case of Jones vs. 
Cooney, et aI., 81 Montana, at page 
341 : 

"When the character of the legisla
tion enacted by territory and state 
with relation to the care of the poor 
is considered and analyzed as a whole, 
one is led inevitably to the conclusion 
that it has been and is the policy of 
the law-making body to repose in the 
county commissioners a wide dis
cretion in the care of the indigent 
poor, sick and infirm of their respec
tive counties." 

And in the same case, in holding 
that the county commissioners may 
maintain the poor, sick and infirm out
side the poor farm, the court said: 

"Another element, but not a legal 
one, now enters upon our considera
tion; it is worthy of mention at least, 
even if it rests upon human frailty 
alone. In the minds of some, it is 
erroneously assumed that being com
mitted to the poor-farm carries with 
it some stigma of disgrace; and many 
indigent persons prefer to retain what 
they term their self respect and in
dependence by remaining in their 
own homes, however inadequate these 
homes may be to their comfort." 

The cited case further holds that the 
county commissioners may contract for 
the burial of the poor. Under the 
Federal Act. no part of federal funds 
may be used for burial expenses. and 
Section VII of Part III, provides: 

"Upon the death of a person who 
has been receiving old age assistance, 
funeral expenses shall be paid by the 
board of county commissioners from 
the county poor fund, if the estate 
of the deceased is insufficient to pay 
the same. Grants from the old age 
assistance account are not allowable 
for funeral expenses." 

Tt is therefore mv opinion that the 
county commissioners may pay to such 
persons an amount in addition to the 
assistance grant to permit them. if 

they so desire, to live in a private 
institution, and may also contract for 
the burial of such recipients who die 
without sufficient funds to pay there
for. 

Section XII of Part III, provides: 

"Change of Residence of Persons 
Receiving Old Age Assistance. A re
cipient who moves to another county 
in this state shall continue to receive 
assistance, with the approval of the 
state department, and the county from 
which he has moved shall be charged 
by the state department for such 
county share of his assistance for a 
period of six months, after which 
time the county to which he has 
moved shall be charged therefor; the 
county from which he has moved 
shall transfer the records of the case 
of such recipient to the county de
partment of the county to which he 
has moved on notification so to do 
by the state department." 

It will be noted that- the section is 
entitled, "Change of Residence of Per
son Receiving Old Age Assistance." 
It would appear, therefore, that the 
statute contemplates a change of legal 
residence from one county to another. 
Therefore, one who retains his legal 
residence in a county, but for reasons 
of convenience and comfort, goes to 
the Montana Home for the Aged, or 
any other private institution outside 
his county, within the state, does not 
necessarily thereby change his legal 
residence so that the county wherein 
such institution is located assumes 
liability for the grant after a period of 
six months. It is, therefore, my opinion 
that an old age recipient may go to 
such institution for the purpose of re
ceiving more agreeable and comfortable 
living accommodations. and still retain 
his legal residence in his original coun
ty, and hence the county of his legal 
residence would not be relieved of 
liability for payment of the grant. or 
for burial expenses of such recipient. 

Summing up, therefore. it is my 
opinion, 

1. The State Department or the 
County Department of Public Welfare 
may not contract with a private home 
or institution for the care of recipients 
of old age assistance grants, and make 
payments of such grants directly to 
such home or institution; but the re-
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cipient himself may use such grants 
for the purpose. 

2. County Commissioners may legal
ly pay from the poor fund an amount 
to such recipient, in addition to the 
assistance grant, to permit such re
cipient, if he so desires, to live in 
such home; and may also legally con
tract for the burial of such recipient. 

3. A recipient of old age assistance 
may voluntarily live in a private in
stitution outside the county of his legal 
residence, within the state, without 
changing his legal residence, and the 
county of his legal residence is not 
thereby under such circumstances re
lieved of liability for payment of the 
assistance grant or burial expenses. 

Opinion No. 166. 

Insurance-Countersigning Policies
Full Commission to Be Paid 

Local Agents - Contracts 
Conflicting Invalid. 

HELD: 1. Montana agents must be 
paid the same commission for counter
signing foreign insurance policies as 
for the same business written in their 
own plant. 

2. Contracts or stipulations entered 
into prior to the enactment of Chapter 
95, Laws of 1937, are invalid if con
flicting with the terms of that act. 

September 22, 1937. 

Honorable John J. Holmes 
State Auditor 
The Capitol 

My Dear Mr. Holmes: 

You have requested an opInIOn rela
tive to the meaning of "full commis
sion," as used in Paragraph 2 of Sec
tion I, Chapter 95, Laws of 1937. The 
paragraph reads as follows: 

"A resident agent shaH counter
sign all policies, bonds or contracts 
of indemnity so issued, and shaH re
ceive the full commission on all such 
policies, bonds or contracts of insur
ance on indemnity, when the premium 
is paid, to the end that the State may 
receive the tax required by law to be 
paid on the premiums collected for 

insurance on all persons, property or 
other insurable risks resident, situated 
or located within this State; provided 
that nothing in this act shall be con
strued to prevent any insurance com
pany or association from issuing 
policies, bonds or contracts at its 
principal or department offices, cover
ing property or persons or other in
surable or indemnity risks resident, 
situated or located in this State; 
provided, however, such policies are 
issued upon application procured and 
submitted to such company or asso
ciation by a resident agent, who shall 
keep a record of all such policies, 
bonds or contracts of indemnity so 
issued, and countersign the same, and 
that said resident agent or agents 
shall receive the full commission on 
all policies when premium is paid. 
It shall be unlawful for any such 
resident agent to rebate or divicle 
such commission, with intent to evade 
the provisions of this act; and any 
violation of this provision shall be 
punished as provided in Sections 6123 
and 6124. Revised Codes of Montana, 
1935. Provided, however, that the 
signature of a resident agent on an 
application for a life insurance policy 
shall be deemed a countersigning of 
the policy if a copy of such applica
tion is attached to the policy." 

In any interpretation of a legislative 
act, it is elementary that the sole object 
is to ascertain the meaning and inten
tion of the legislature. If the language 
of the statute is plain and free from 
ambiguity and expresses a single, def
inite and sensible meaning, that mean
ing is conclusively presumed to be the 
meaning the legislature intended to 
convey. In other words, the statute 
must be interpreted literally. 

Black on Interpretation of Laws 33. 
"Words and phrases used in the 

Codes and other statutes of Montana 
are construed according to the con
text and approved usage of the 
language. * * *" 

Section IS, R. C. M. 1935. 

Applying this rule to the phrase "full 
commission" we find that "full" means, 
as defined by Webster's Dictionary, 
"complete, entire, without abatement, 
mature and perfect," a definition that 
has been approved in Quinn v. Dono
van, 85 Ill. 194-195. "Commission" 
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