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In Hicks against Stillwater County,
84, Mont. 38, at page SO, the court said:
"As plaintiff's compensation was
fixed by statute, it could only be
changed in like manner, and the acceptance of less than the amount
due on liquidated demands and under
the circumstances does not constitute
an accord and satisfaction, nor stop
plai~,tiff from claiming the balance
due.
When the employee or deputy clerk
and recorder filed her waiver with the
county, agreeing to accept a lesser
wage than the minimum wage provided by law, she entered into a contract with the county.
"A contract is an agreement to do
or not to do a certain thing." Section
7467, "It is essential to the existence
of a contract that there should be
I. A lawful object."
Section 7499: "The object of the
contract must be lawful when the
contract is made. * * * "
Section 7501. "Where a contract
has but a single object, and such
object is unlawful, whether in whole
or in part, * * * , the entire contract
is void."
Our legislature has declared it in
violation of the law for a candidate
for public office to promise the electorate that he will accept a lesser salary
than that provided by law, and in
exacting such legislation, it declared
such promises or inducements as con'trary to public policy. In carrying
this principle so declared by the legislature a Iittie further, it should be
just as clear that it would be in violation of public policy for an encumbent
employee or deputy clerk and recorder,
or any other public officer, to agree
to accept a less wage than the minimum provided by law.
In your letter, you state, "It has
been the custom in this county and I
believe other counties of the state,
in the interest of economy to make the
arrangements which are apparent from
the above Questions, with the various
deputies of county office, and I am
therefore asking for your opinion on
it."

The legislature has deemed it proper,
for the welfare of the general public
and all the counties of the state, to
fix a minimum standard of living wage

for this class of employees in the respective classes of counties, and by the
performance of the law the taxpayers
of the county should receive more than
efficient and competent service and the
"Interests of economy should be enhanced."
It is therefore my opinion that the
Board of County Commissioners cannot fix the salary of a deputy county
clerk and recorder at a less amount
than that fixed by statute, and a waiver
in writing made by deputy clerk and
recorder, waving a portion of the
statutory salary, is neither lawful nor
binding upon her, and that the county
must pay her the minimum salary provided for by law.
Opinion No. 16.
Burial-Duty of Relatives-Old Age
Pensioners.
HELD: Duty of burial of old age
pensioners devolves upon relativesnot county-if relatives have sufficient
means to defray expenses.

January 16, 1937.
Mr. William R. Taylor
County Attorney
Anaconda, Montana
Dear Mr. Taylor:
You have requested an opinion from
this office as to whose duty it is to
bury and defray the cost of burial of
old age pension recipients, who have
died in your county, and who have
families and relations residing in the
county.
Section 11034 R. C. M., 1935, provides:
"The duty of burying the body of
a deceased person devolves upon the
persons hereinafter specified:
"1. If the deceased was a married
man or woman, the duty devolves
upon the husband, or wife.
"2. If the deceased was not a
married woman, but left any kindred,
the duty of burial devolves upon the
person or persons in the same degree nearest of kin to the deceased,
being of adult age and within this
state, if possessed of sufficient means
to defray the necessary expenses.
"3. If the deceased left no husband or kindred answering the fore-
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going description, the duty of burial
devolves upon the coroner conducting an inquest upon the body of
the deceased, if any such inquest is
held; if there is none, then upon the
persons charged with the support of
the poor in the locality in which the
death occurs.
"4. In case the person upon whom
the duty of burial is cast by the foregoing provisions omits to make such
burial within a reasonable time, the
duty devolves upon the person next
specified, and if al1 omit to act it
devolves upon the tenant, or if there
is no tenant, then the owner of the
premises or master, or if there is no
master, upon the owner of the vessel
in which the death occurs or the body
is found."
This section is somewhat ambiguous
in that it not only provides upon whom
shal1 fal1 the obligation of defraying
the cost of burial but it also provides
the obligation of the actual burying.
For instance, subdivision 3 of this
section places the duty of burial upon
the coroner conducting an inquest
upon the body of the deceased, and
subdivision 4 of this Act places the
duty upon certain other persons such
as the tenant, or, if there is no tenant,
then upon the owner of the premises
so-called. Clearly this section does
not mean that if the coroner who
conducts the inquest, or the tenant
upon whose property the person died,
buries these persons, that they will be
compelled to pay the cost, but subdivisions 3 and 4 simply make it the
duty of the coroner, or tenant, as the
case may be, to perform the act of
burial, and imposes no legal obligation
upon them to pay the cost. However,
subdivision 2 of this section does provide that certain persons, if possessed
of sufficient means, must defray the
necessary expenses. This subdivision
provides that if the deceased was not
a married woman, and by the use of
said language it incorporates subdivision 1 of this section in its language,
and the two subdivisions read together
require that if the deceased was a
married man or woman, the duty of
burial devolves upon the husband or
wife, and subdivision 2 provides that
if the deceased was not a married woman but left kindred, the duty of burial
devolves upon them, and these two
subdivisions being read together re-
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quire that these particular relatives
or kindred not only bury the deceased
but shall defray the expenses, if they
have sufficient means to do so.
lt is therefore my opinion that the
county is not compelled to defray the
cost of burial expenses of deceased
old age pension recipients where they
have relatives in the relationship as
defined in the foregoing section and
subdivision thereof, who have sufficient means to defray the cost of
burial.
Opinion No. 17.
Counties - ' County
Commissioners,
Powers of.
HELD: Whether charge for telephone in residence of deputy sheriff
is legal claim against county depends
upon question whether it is necessary
and is one for county commissioners
to determine.
January 16, 1937.
Hon. S. L. Kleve
State Examiner
The Capitol
Dear Mr. Kleve:
You have raised the question whether
a charge against a county for a telephone to the residence of a deputy
sheriff, is legal, and should be paid
by the county. It is claimed that the
telephone is necessary for night calls
requiring his official services.
This raises a question of fact which
should be determined by the county
commissioners. If they should find
tha t such telephone is necessary for
official use, I am of the opinion that
the charge against the county would
be legal. It is possible that the commissioners might make some adjustment in case the deputy desired to
use the telephone for personal calls.
That is a matter, however, for the
commissioners to determine after considering all the facts.
Opinion No. 18.
Officers-Appointment of Powers of.

Governor

HELD: The members of the State
Highway Commission are appointed
by the Governor, without the consent
of the Senate.

