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coroner's duty as such to perform post 
mortems or autopsies. 

Section 12383, R. C. M., 1935, pro
vides that a coroner 

"* * * May summon a surgeon or 
physician to inspect the body and give 
a professional opinion as to the cause 
of death. * * *" 

The question of fees in such an event 
was taken up by Attorney General 
Galen in 1, Opinions of Attorney Gen
eral, 171, when he cited: 

"If a physician is called in to per
form an autopsy as part of the in
quest, the coroner would be entitled 
to no extra compensation for his pres
ence at such autopsy, as he would 
simply be performing one of his du
ties in holding the inquest. Of course, 
if the coroner is a duly licensed prac
ticing physician qualified to perform 
an autopsy, and does perform the 
same, in addition to his duties as 
coroner in holding an inquest, he 
would be entitled to the customary 
charges of a physician for perform
ing an autopsy." 

N or do Section 444 and 447 R. C. M., 
1935, conflict. 

2 Opinions of Attorney General 12; 
5 Opinions of Attorney General 651. 

2. In response to your second ques
tion, a county coroner is not authorized 
to employ an assistant. (10 Opinions of 
Attorney General 199.) Nor is the 
coroner authorized to call in more than 
one physician to make a post mortem 
examination. 

13 Corpus Juris 1251; 
In Re: Coroners Inquests, 1 Pa. 

Co. Ct. 14. 

Likewise, if the coroner himself per
forms the post mortem as provided 
above, he would come under the same 
regulations and would be forbidden to 
have an assistant and to ask the county 
to pay for the services of same. 

3. It is the coroner's duty to avail 
himself of professional aid and skill, 
and his contract will bind the county 
to the payment of a reasonable com
pensation for making the post mortem 
exammation. 

Young v. College of Physicians and 
Surgeons, 32 At!. 177; 

31 L. R. A. 540 and cases cited. 

The law does not fix any specific fee 
for performing an autopsy, so that the 
reasonableness of a charge for the 
same is to be determined by the board 
of county commissioners in passing on 
the bill for such services. 

St. Francis County v. Cummings, 
18 S. W. 461. 

The $2100.00 limitation set forth in 
Chapter 9 Laws of 1937 applies only to 
fees and clerical help required, and 
does not apply to the legitimate charges 
incurred by the coroner in the per
formance of his official duties. Such 
charges as mileage, payment of wit
nesses, and hiring of physicians are not 
classed as fees and do not come within 
the limitation. 

Opinion No. 153. 

State Lands--Certificates of Pur
chase-Dower Rights

Assignments. 

HELD: The wife of a purchaser of 
state lands has a dower right in such 
lands and her signature to an assign
ment of the certificate of purchase is 
necessary in order to transfer all rights 
therein to the assignee. 

September 9, 1937. 

Hon. Nanita B. Sherlock 
Commissioner of State Lands and 

Investments 
The Capitol 

Dear Mrs. Sherlock: 

You have submitted the question 
whether it is necessary for the wife to 
join with her husband in an assignment 
of the certificate of purchase of state 
lands, in order to transfer all rights to 
the same. 

A certificate to purchase is a con
tract to purchase real estate. A con
tract to purchase real estate establishes 
an equitable estate in purchaser. Sec
tion 5813, R. C. M., 1935, provides in 
part: 

"* * * Equitable estates shall be 
subject to the widow's dower, and all 
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real estate of every description, con
tracted for by the husband during his 
lifetime, the title to which may be 
completed after his decease." 

It is therefore my opinion that a wife 
has <lower right in the lands covered by 
a certificate of purchase and that her 
signature is necessary in order to trans
fer all rights therein to the assignee. 

Opinion No. 154. 

Highway Patrols-Constables. 

HELD: 1. Highway patrolmen 
have only the powers and duties as 
prescribed by Sections 7 and 8 of Chap
ter 182, Laws of 1937. 

2. The Patrol Act did not repeal the 
statutory duties of constables, nor sub
stitute the constables' duties for those 
of the patrolmen. 

3. Constables in townships of more 
than 35,000 population receive a salary, 
statutory fees and mileage; in town
ships of not less than 12,000, nor more 
than 35,000, they receive salary and 
mileage, but no fee; and in townships 
less than 12,000, they receive statutory 
fees and mileage. 

September 10, 1937. 

Mr. L. C. Boedecker 
Supervisor of the Highway Patrol 
H elena, Montana 

My dear Mr. Boedecker: 

In response to inquiries by various 
township and county enforcement offi
cials, in reference to the fees allowed 
to constables pertaining to highway 
violations, we submit the following 
opinion. 

Section 4932 itemizes in minute de
tail the character of the service and 
the fee the constable is entitled to 
charge therefor. The last paragraph of 
said section provides that: 

"Constables in townships having a 
population of twelve thousand (12,-
000) people and not exceeding twenty 
thousand (20,000) people, shall each 
receive a salary of $900.00 per annum, 
payable monthly from the county 
treasury. Constables in townships 
having a population of more than 
twenty thousand (20,000) people shall 
each receive a salary of $1,500.00 per 

annum, payable monthly from the 
county treasury, and constables in 
such townships where the population 
is twelve thousand (12,000) people 
and not more than thirty-five thou
sand (35,000) people, shall receive no 
other fee for civil suits or criminal 
actions except mileage in the per
formance of their duties. Any such 
fees received by the constables shall 
be turned over to the county treas
urer." (Underscoring ours.) 

Constables in townships of less than 
12,000 population receive mileage and 
fees; constables in townships of not 
less than 12,000, nor more than 35,000 
population, receive salary and mileage; 
and constables in townships of more 
than 35,000 population receive salaries, 
fees, and mileage. The question is, 
when shall these fees be paid in a case 
involving a violator of the highway 
patrol laws. The obvious answer is, 
whenever a constable performs any of 
the duties as are required by law to be 
performed by him, and particularly re
quired by Sections 12326, 10916, 4859, 
and 4861, unless the duties therein pre
scribed have been repealed or modified 
by any of the duties imposed by law 
upon the highway patrolman. 

Section 8 of Chapter 182, 1937 Session 
Laws, provides: 

"Patrolmen, upon making an ar
rest, shall either deliver the offender 
to the nearest justice of the peace 
during office hours, or to the county 
jail, or, in lieu thereof, deliver to the 
offender a form of summons describ
ing the nature of the offense, with 
instructions thereon for the offender 
to report to the nearest justice of the 
peace, or in lieu of reporting to the 
nearest justice of the peace, the pa
trolman has the right to set and accept 
a deposit for appearance justifiable 
for the offense charged." . 

The above section has prescribed the 
duties to be performed by a patrolman 
making an arrest of an offender of the 
highway patrol laws. If the highway 
patrol officer has obeyed the mandate 
of Section 8, supra, he has performed 
his duties and is not required, and is 
without jurisdiction to perform other 
and additional duties not demanded of 
him by Chapter 182, or the general 
laws of the State of Montana. If other 
services are necessary, and it would 
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