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be permitted to place himself in a
position where his personal interest
will conflict with the faithful performance of his duties. It matters not how
fair a contract may be, the law will not
suffer him to occupy a position so
equivocal and so fraught with temptation. (Power v. May (Cal.), 46 Pac. 6;
Berka v. Woodward (Cal.), 57 Pac.

777.)

Trusting that this answers your inquiry and that your office may so
prevail upon the county superintendent
and the board of trustees of District
No. 13, that all personal feelings as
may exist between the board and some
of the patrons of the district may be
set aside and the interest of the children
be taken wholly into consideration, we
are
Opinion No. 143.
Legislature-Appropriations.
An appropriation for salaries and expenses to the State Tuberculosis Sanitarium does not permit an expenditure
for new building.

August 17. 1937.
State Board of Examiners
Capitol Building
Gentlemen:
You have submitted the question of
whether the boarrl of examiners may
legally approve a request bv the superintendent of the Montana State Tuberculosis Sanitarium to erect a 24 car
garage at said sanitarium as a W. P. A.
project. It is proposed that the institution expend approximately $1,800.00
for materials and the W. P. A. will
furnish the labor.
House Bill No. 146. Laws 1937, page
628. provides for the following appropriation:
"STATE TUBERCULOSIS SANITARIUM FROM THE GENERAL FUND
For salaries and expenses, ninetyeight thousand. five hundred dollars .......................................... $98.500.00
In addition thereto there is hereby
appropriated all earnings and all
other funds which may accrue to said
institution."

The terms "capital" and "salaries and
expenses" are defined in Section I of
said bill as follows:
"(2) The term "capital," unless
otherwise herein designated or defined, means all articles, fixtures and
goods of a permanent nature, but in
no event shall the term "capital" mean
buildings or lands unless specifically
defined herein."
"(6) The term "salaries and expenses" means any expense, including
salaries, capital, repairs and replacements and other operation, as defined
above."
The question is, does use of the
phrase "salaries and expenses" mean
any expense whatsoever, or does it
include only the items enumerated in
said section 6, and defined in subsection (1)? The answer depends upon
whether the word "including" in said
sub-section (6) was employed as a
term of enlargement, or as a term of
limitation, or. of enumeration. This
word is used in both ways and is
susceptible of different shades of meaning. (See 31 C. J., Page 395, Section 3.)
As used in the above worded section
it is my opinion that the word was used
as a term of limitation or enumeration,
and not of enlargement. It is hardly
conceivable that the Legislature intended to throw the door wide open
and permit the appropriation to be
used for any purpose or expense so
as to include new buildings. The Legislature was careful to say in subsection 2, supra, "In no event shall
the term capital mean buildings or
lands unless specifically defined herein." There would be no limit and no
stopping place if money appropriated
for salaries and expenses could be used
for new buildings. If it could be so
spent, thousands of dollars could be
spent for new buildings, and in that
event no money would be left for
salaries, capital, repairs, replacement
and operation.
It is interesting to note that in 1935
the Twenty-fourth Legislative Assembly, which employed exactly the same
definition on House Bill No. 489, page
461, Laws 1935, after making appropriations for "salaries and expenses" for
the State Soldiers' Home added "for
new water system, new bakery and cold'
storage building, $12,000.00. The Legislature did not rely upon the term
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"salaries and expenses" to include new
buildings or construction.
It is therefore my opinion that the
Board of Examiners may not legalJy
approve the request and that the money
appropriated for the State Tuberculosis
Sanitarium for "salaries and expenses"
may not be used for materials for new
building.
Opinion No. 144.
Public Welfare-Old Age Assistance.
Residence.
HELD: 1. Residence is a matter of
intent to be determined under the facts
of each case, and in conformity to the
rules of Sections 33 and 574, R. C. M.
1935.
2. One may, under certain facts, be
absent from the state or county for
one year or more and not be ineligible
to receive further assistance under
Part III, Chapter 82, Laws, 1937.
3. To be ineligible for further assistance under Chapter 82, Laws, 1937,
Part III, one must have lost his legal
residence, in state or county, or have
been absent voluntarily and continuously for one year therefrom.
August 20, 1937.
Hon. Board of County Commissioners.
Daniels County, Montana
Scobey, Montana
Gentlemen:
Your request for opll1lOn, addressed
to this office, has been referred to me
for answer.
The questions upon which you desire
an opinion are stated as follows:

1. Does a person residing without
the State on account of ill health, for
more than one year. thereby lose his
residence and become disqualified to
receive old age assistance?
2. Does a person who resides without the State for more than one year,
because of cheaper and better living
conditions, thereby lose his residence
and become disqualified to receive old
age assistance?
At the outset we may say that the
term residence as used in Section 11
of Chapter 82, Part III, has been held
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by this office to mean legal residence
as contradistinguished from actual residence. We wil1 therefore deal with
these questions on this basis.
Residence (meaning legal residence)
under the great weight of authority in
the United States, is heIO to be a matter
of intent, to be determined from the
facts and in accordance with certain
well defined rules of law. In many
states this has been incorporated into
the statutory law of the state, as in
Montana. (See Sections 33 and 574,
Revised Codes of Montana, 1935.)
However, the answer to your particular questions is to be determined
by the provisions of Chapter 82, Laws
of Montana, 1937, and sections of the
code relating to residence.
Section 11 (d) of Part III, Chapter
82, provides in part as follows:

"* * * For the purpose of this act,
every person who has resided one
year or more in any county in this
state shaH thereby acquire a legal
residence in such county, which he
shall retain until he has acquired a
legal residence elsewhere. or until he
has been absent voluntarily and continuously for one (1) year therefrom."
It must be assumed that one receiving an old age assistance grant possessed the residence requirement at the
time of the grant. Under the sections
quoted, therefore, he retains such residence until one of two contingencies
occur, namely:

1. ... has acquired a legal residence elsewhere, "or
2. . .. has been absent voluntarily
and continuously for one year therefrom."
To determine whether or not- the
recipient has acquired a legal residence
elsewhere, the Board must be guided
by the rules laid down by Sections 33
and 574 of our code. These rules,
insofar as applicable here, are as follows:
Section 33. RESIDENCE, RULES
FOR DETERMINING. Every person has, in law, a residence. In determining the place of residence, the
following rules are to be observed:
1. It is the place where one remains when not caJled elsewhere for
labor or other special or temporary
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