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inquiry should not be limited to the 
by-laws and the application for license. 

I t is my opinion further, from all the 
facts presented to us, that the real 
purpose of the association is not finan
cial profit but "educational." 

Opinion No. 140. 

Legislature - Appropriation, Expendi
ture in Excess of - Board of 

Examiners, Power of. 

The Board of Examiners in case of 
unanticipated increase in the numbers 
of pupils of the Montana State Training 
School may authorize an increase in 
expenditure of said institution in excess 
of the Legislative appropriation. 

August 17, 1937. 

State Board of Examiners 
Capitol Building 

Gentlemen: 

You have submitted the following: 

"Weare attaching hereto a letter 
from President Howard Griffin of the 
Montana Training School, together 
with a report dated July 7, 1937. In 
this report President Griffin petitions 
the Board of Examiners to authorize 
an increase in the enrollment of the 
training school by one hundred dur
ing the next biennium. He also inti
mates that such an increase would 
cause him to expend more money 
than was appropriated for the main
tenance of the school for the bi
ennium, but contends that under the 
provisions of a law passed by the 
recent legislature the Board of Ex
aminers could declare an emergency 
to exist and authorize the increasing 
of the enrollment regardless of the 
fact that it would cause an overdraft 
in the appropriation. which is pro
hibited by House Bill No. 6 passed 
by the recent legislature. 

"Before the Board of Examiners 
wiII take any definite action in this 
matter it has instructed the clerk to 
ask your department for an opinion 
as to whether the Board can declare 
such an emergency and authorize ex
penditures in excess of the legislative 
appropriation." 

Section 2, Chapter 40, Laws 1937. 
provides: 

"Section 2. If it shall at any time 
appear to the state board of examiners 
that due to an unanticipated increase 
in the number of inmates or patients 
of any penal, custodial or charitable 
institution, or that due to any un
~orseen and unanticipated emergency 
111 the case of such institutions, or 
that due to any unforeseen and un
anticipated emergency in the case of 
any other state institution, educa
tional institution, department board 
commission or bureau, the 'amount 
appropriated for the maintenance and 
operation of any state institution 
educa tional institution, deplftment: 
board, commission or bureau. with all 
other income of the institution if any 
will. be insufficient for such p~rpose~ 
dunn~ :h~ year for which the ap
propnatlOn was made on written ap
plication to ,uch state board of ex
aminers, setting forth in detail the 
reasons therefor, said board of ex
aminers, by an order made and en
~er~d at !ength, with such applicat:on, 
111 Its m1l1utes, may authorize an ex
penditure to be made during such 
year for such purposes in such an 
amount in excess of such income for 
said year as said board of examiners 
may deem necessary and required. 
and the board, managerial staff or 
other authority in charge of any 
s~ate institution, educational institu
tIOn, department, board, commission 
or bureau, may expend such amount 
and no more, for such purposes during 
such year; provided that any increase 
in expenditur~ so authorized for any 
penal, custodial or charitable institu
tion due to increase in number of 
inmates or patients, shall not exceed 
the cost per inmate day as set forth 
in the last preceding legislative budget 
for each such institution. Said state 
board of examiners shall report to 
the next legislative assembly the 
amount expended or indebtedness or 
liability incurred under such authority 
granted by it and request that a de
ficiency appropriation bill be passed 
to take care of and pay the same." 

In view of this express provision of 
the statute it is my opinion that if the 
Board should find as a fact that such 
emergency exists as described in said 
Section 2, it may authorize expenditures 
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In excess of the Legislative appropria
tion. 

Opinion No. 141. 

Public WeHare-Old Age Assistance. 
Liability of Counties on Removal 

of Recipient. 

HELD: 1. Where recipient removes 
from county of residence prior to 
March 4, 1937, county from which re
moved is chargeable with assistance 
for six months after March 4, 1937, 
and the county to which removed 
thereafter. 

2. Where removal occurred after 
March 4, 1937, county from which re
moved is chargeable for six months 
after date of removal, and thereafter 
county to which removed is chargeable. 

August 16, 1937. 
Mr. Fred Veeder 
State Director of Public WeHare 
Helena, Montana 

My Dear Mr. Veeder: 

You have called to my attention the 
difficulties arising in several counties of 
the state on the interpretation of the 
provisions of Section II and Section 
XII of Part III of Chapter 82, Laws 
of 1937. The difficulty seems to be as 
to what county is responsible for the 
payment of the Old Age Pension, 
where a recipient has removed from 
one county to another. J t appears that 
the difference of opinion seems to arise 
on the question of whether or not six 
months period mentioned in Section 
XII is to be computed from the effec
tive date of Chapter 82 or from the 
actual date of removal where such re
moval was made prior to March 4, 1937. 

I t is very evident that in order to 
establish uniform administration of the 
Act, this question must be determined 
from a legal standpoint in order that 
the State Department may promulgate 
a rule to be followed throughout the 
several counties. In doing this it is 
necessary to consider the provisions 
of the old law which was known as 
Chapter 170, Laws of 1935. and later 
carried into the codes of 1935 as Sec
tions 335.18 to and including 335.45, in 
conjunction with the provisions of 
Part III of Chapter 82. 

To begin with. Chapter 82 by its 
provisions specifically repealed the sec-

tions above mentioned. There being 
no saving clause in the repeal, all parts 
of these sections became invalid on 
March 4, 1937, when Chapter 82 be
came effective. However, in interpret
ing the statutes it is the general rule 
that if any of the provisions are am
biguous or are in conflict with the 
intentions of the Legislature if possible 
must be determined. To determine 
such intention it is necessary, especially 
in this instance, to consider the pro
visions of Chapter 170 together with 
the related provisions of Chapter 82. 

It will be noted that Section ITT, 
paragraphs 4 and 5 of Chapter 170 
were adopted in Chapter 82 as Sec
tion 2 (c) and (d) with no material 
change in wording. On the other hand, 
it will be noted that Section 18 of 
Chapter 170 was materially changed in 
Chapter 82 (Section XII). It is inter
esting also to note "'ith reference to 
this particular section that the pro
visions of Section XII of Chapter 82 
are much more definite and specific 
than were the provisions under Section 
18. Section 18 provided that a person 
qualified to receive assistance in any 
county of the state who moved to an
other county was entitled to receive as
sistance after one year residence in the 
county to which he removed provided 
that an agreement in writing was 
entered into by the two counties ap
proving such transfer or removal and 
thereafter the county of first residence 
continued to pay the assistance for one 
year and until the residence was estab
lished in the second county. There is 
no provision in Section 18 governing 
the liability of a county for a recipient 
who removed in case there was no 
agreement between the two counties. 
However. in going back to paragraph 5 
of Section 2 of Chapter 170 we find the 
provision that every person residing in 
any county in the state for one year 
acquired a legal residence, which he 
retained until he acquired a legal resi
dence elsewhere or until he had been 
absent voluntarily and continuously for 
one year therefrom. Therefore, in de
termining under Chapter 170 which 
county would be liable for assistance 
for one removed where no agreement 
was entered into by the two counties, 
it would obviously appear that the 
county of the first residence would be 
liable until the recipient had established 
a year's residence in another county 
or until he had been absent voluntarily 
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