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quite some length and paid quite some 
sum of money, or at least the machin­
ery company has received quite some 
sum of money. So, to rule differently 
might be working a hardship on the 
county. We feel that the county com­
missioners construed this agreement as 
a rental agreement, and since the re­
quirement of rental is $342.16 per 
month, they, undoubtedly, did not con­
sider the necessity for bids since the 
amount is less than $1000. That may 
have been the cause of their action. 
We do feel that Mr. Kensler, if he 
was a commissioner at the time of the 
execution of the contract, which is not 
a matter of record, had no right to 
represent the machinery company as 
their agent and comes within the pro­
visions of Sections 444. 445 and 4606. 

I t is the opinion of this office, further, 
that whatever payments had been made 
for the rental of this machinery should 
have been paid to the county treasurer 
and distributed as provided for by 
Section 4465.27, above. 

Opinion No. 138. 

Hail Insurance-Waiver of Limitation 
of Recovery. 

The State Board of Hail Insurance 
has power to waive a clause in the 
contract limiting the amount of the 
recovery when doing so would result 
in such insurance as is contemplated 
by the Hail Insurance Act. 

August 16. 1937. 

Mr. E. K. Bowman, Chairman 
Board of Hail Insurance 
Capitol Building 

Dear Mr. Bowman: 

You have submitted the following 
facts and request for opinion: 

"Re: the 1937 hail loss of J. Leslie 
Stewart, Yellowstone County. 

This party suffered total loss on his 
bean crop June 11. Under paragraph 
4 of the hail insurance stipulations 
and agreements this man is entitled 
to only 50% of his insurance. The 
words limiting this are "In case of 
loss on beans during the following 
20 days only one-half the liability is 
in force." 

"This stipulation was originally put 
in force to prevent growers from in­
suring too soon. The Board felt that 
those suffering losses from May 15 to 
the first week in June on the early 
beans could replant and raise beans 
on the same ground. In practice this 
has occurred but none of the losses 
on insured beans have happened as 
late as Mr. Stewart's and on fields 
that have not been up 20 days, or 
where the grower could not replant 
and grow a satisfactory crop. 

"In Mr. Stewart's case he had the 
ground well prepared and had a good 
chance, barring hail damage, to raise 
a good crop. Immediately after the 
hail, on June 11, he planned replanting 
but flood conditions had so soaked the 
ground that he could not plant for 
more than a week. He did replant but 
it appears now that he will raise little 
or no crop of beans from the subse­
quent planting. 

"The intention of our Board has 
always been to insure and pay in fuJI 
for the total loss of any well tended 
crop. In this case the insured is 
suffering total loss with only one­
half liability effective. 

"Other agencies writing hail insur­
ance in Montana have been working 
under a similar rule which in some 
cases like Mr. Stewart's thev have 
waived. Now in 1937 they have drop­
ped the rule. 

"Our Board now finds we made our 
rule to cover more days than neces­
sary to prevent insurance being placed 
on crops insured too soon and are 
changing the rule to cover only five 
days after the beans are up. It is 
our purpose that all losses where 
total, be paid in full. but it happens 
in this case that this will not be done 
unless our change of rule can apply 
in his case. 

"The question now is: Can our 
Board approve for fuJI payment the 
total loss of Mr. Stewart's beans in 
view of our intentions and practice 
over former years of full payment on 
all total losses where the insured has 
done all he can during the full grow­
ing season to produce a crop? 

"Please let us know if we can as a 
matter of fairness and equity, allow 
full payment of this loss if we find at 
the end of the growing season his 
beans have proven a total loss." 
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Section 350, R. C. M. 1935, provides 
that the State Board of Hail Insurance 
"r s hereby authorized, directed and em­
powered to make such rules and regu­
lations as it may from time to time 
find particular, necessary and beneficial 
for the conducting of the Department 
of Hail Insurance, subject to the pro­
visions of this Act-." The purpose 
of the Act as expressed in this section 
is to furnish protection against loss by 
hail at the actual cost to all taxpayers 
who may elect to become subject to the 
provisions of the Act. J n other words, 
the policy of the Act is not to permit 
the State of Montana to engage in a 
business for the purpose of making a 
financial profit, but rather to furnish 
full protection at cost to taxpayers. 
In view of this purpose of the Hail 
Insurance·Act and the reason for the 
limitation as contained in said Para­
graph 4 of the Hail Insurance stipula­
tions and agreements as cited in your 
request, when in the minds of the Board 
members the reason for the rule no 
longer exists, and to enforce it would 
frustrate the real purpose of the Act 
and result in unnecessary hardship and 
injustice, as appears in the present case, 
it is my opinion that the Board has 
the power to change the rule and to 
waive its operation so that the contract 
may come within the general purpose 
and policy of the Act and of the Board 
to fully insure all bona fide losses by 
hail. 

Opinion No. 139. 

Investments-Blue Sky Act. 

HELD: Where it appears from the 
prospectus. the by-laws and the appli­
cation for license being inconclusive, 
that the purpose of an association or­
ganized in this state is educational 
rather than profit. it is exempt from the 
provisions of the State Blue Sky Act. 

August 7, 1937. 
H on. John J. Holmes 
State Auditor and Ex-officio 

r nsurance Commissioner 
The Capitol 

Dear Mr. Holmes: 

You have asked my opinion on the 
question whether or not "The Educa­
tional Co-operative Publishing Com­
pany of Montana," organized under the 

laws of Montana, is exempt from the 
provisions of the State "Blue Sky" Act. 

Section 4028, R. C. M. 1935, lists the 
securities to which the Blue Sky Act 
does not apply. Among the others 
listed are "securities of any domestic 
corporation not organized tor profi~" 
(Subdivision 5). The questIOn then IS 
whether this association is organized 
for profit. In the application for li­
cense File No. 43236, Secretary of 
State"s Office, it is stated that the pur­
pose of the association is to engage in 
a "general printing and publishing busi­
ness." 'liVe are unable to determine con­
c1usiveiy from the application whether 
the association is organized for profit. 
While the by-laws (Article VI) make 
provision for the distribution of earn­
ings and dividends (if there should be 
any~, we do not thi~lk they are con­
clUSIve on the questIOn. 

It is apparent from a reading of the 
prospectus issued by the association. 
attached to the by-laws. that the real 
purpose of the association is not to 
make a profit but rather educational. 
Its purpose, as th~rein state~,: fr.at:JkIY 
is to offset what IS termed 1l1sldlOUS 
propaganda." Its plan of financing is 
by state-wide sale of stock "to insure 
the raising of sufficient capital and to 
develop general public interest." It is 
proposed to enlist the aid of the Farm­
ers Union locals and the Labor Union 
locals in each community, and, as 
stated on page 4. "generally, the plan 
for the financing drive will follow the 
methods used hy the Red Cross and 
other organizations. The directors be­
lieve that the people of the State are 
convinced that a real emergency exists, 
and' that if this proposed reilledy is 
presented to them they will be willing 
to make sarrific~s to accomplish its 
purpose." (Underscoring ours.) There­
fore. it would seem from the pros­
pectus. which states the avowed pur­
pose of the association. that the real 
purpose is educational rather than finan­
cial profit. and that the subscribers are 
really called UDon to make sacrifices 
rather than to invest with the hope of 
profit. If the real purpose of the asso­
ciation is thus presented to the public 
from which subscriptions are sought. 
those Durchasing stock are not de­
ceived into thinking that they are mak­
in"! an investment for profit. 

I t is my opinion. therefore, that the 
purpose of the association must be de­
termined from all the facts and that the 

cu1046
Text Box

cu1046
Text Box




