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precinct for which he is appointed and 
shall register electors in that precinct, 
and shalJ receive as compensation for 
his services the sum of ten (10) cents 
for each elector registered by him. 
Each deputy registrar shall forward 
by mail, within two (2) days, all 
registration cards filled out by him 
to the county clerk and recorder." 

It will be noted that the sentence in 
the above section which deals with the 
qualifications and pay of deputy reg
istrar uses the words "such deputy 
registrar" and does not use the words 
"deputy registrars." It is evident that 
the words "such deputy registrar" re
fers to the deputy registrar other than 
the notaries public and justices of the 
peace to be appointed by the county 
commissioners for each precinct, in the 
preceding sentence. It is my opinion, 
therefore, that only such deputy reg
istrars as are appointed by the county 
commissioners may collect from the 
county the fee of $.10 for each elector 
registered by them. I am unable to 
find any language in this section which 
would authorize justices of the peace 
or notaries public to collect such fee 
from the county. 

As to jurisdiction, this section spe
cificalJy provides "such deputy reg
istrar" "shall register electors in that 
precinct" for which he is appointed. 
He may not, therefore, register electors 
in any other precinct. On the other 
hand, this section specifically provides 
that notaries public and justices of the 
peace may register electors residing 
more than ten miles from the county 
courthouse in any precinct within the 
county. In other words, their jurisdic
tion outside of the ten mile limit is co
extensive with the boundaries of the 
county. (See Volume 8, Op. of the 
Atty. Gen'l, page 167; and Volume 11. 
Opinion of the Attorney General, 
page 334.) This ten mile limita
tion. as well as jurisdiction to the 
boundaries of the county. does not ap
ply to the deputy registrar appointed 
hy the county commissioners. (See 
Volume 11, Op. of the Atty. Gen'l, 
page 334; also, Volume 17, Op. of the 
Atty. Gen'l, No. 109Y,.) 

Opinion No. 136. 

Corporations-Insurance-Capital 
Stock Companies-Mutual In

surance Companies. 

HELD: 1. In determining the capi
tal structure of Insurance Companies 
other than life, organized under Chap
ter 28 of the Revised Codes of the State 
of Montana, section 6130 refers and is 
applied only to such Insurance Com
panies as are stock companies and issue 
stock. 

2. Mutual Insurance Companies other 
than life organized under Chapter 23, 
R. C. M. 1935, are wholly governed in 
the Capital Structure set-up by Section 
6131 of said chapter. 

3. In subsequent sections of the said 
chapter wherein both Sections 6130 and 
6131 are mentioned as controlJing, Sec
tion 6130 shall be applied to such com
panies as have a stock set-up, and 6131 
to such companies as have no stock but 
on the contrary are mutual. 

4. Both Sections 6130 and 6131 are 
valid, constitutional and subsisting to 
all intents and purposes as reference 
thereto may be made throughout the 
said chapter. 

Mr. John J. Holmes 
State Auditor 
The Capitol 

August 11, 1937. 

Attention of Mr. J. D. KelJey. 

Dear Sir: 

We have your request for an opinion 
interpreting Sections 6130 and 6131, 
R. C. M. of 1935, as related one to the 
other, and the subsequent sections of 
Chapter 28 of the said Codes as it re
feors to said Sections 6130 and 6131. 

Without going into the history of the 
Act, namely Chapter 28 of our Codes, 
it is easy to see that there might be a 
discrepancy, or even a repugnancy, in 
the construction of these particular 
sections. 

Chapter 28 in the Codes of 1935 has 
reference to stock and mutual com
panies other than life. The original 
enactment of this particular statute oc
curred in the Thirteenth Session of our 
Territorial Legislature in the year 1883. 
The title of the act being, An Act Reg
ulating Insurance Companies. Section 
1 of the act is verbatim practically with 
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Section 6128, Revised Codes of Mon
tana, 1935. Section 3 of the act reads 
as follows: 

"No joint stock company .s~al1 be 
incorporated under the prov~slOns of 
this act with a smaller capital than 
two hundred thousand dollars, nor 
more than one million dollars, as may 
be specified in the certificate of il~
corporation, which stock shall be di
vided into shares of one hundred 
dollars each of which capital at least 
fifty per ce~t. shall be fully paid up 
in cash and that for the remainder. of 
its capital there are in its possessIOn 
notes of its stockholders, secured by 
at least one surety, or by mortg~g~s 
on unincumbered real estate Wlt~1I1 
this Territory, worth at lea.st tWice 
the amount of such notes, which notes 
or other security shall be approved 
by the territorial auditor; nor shall 
any company, on the pia? of ~utu,!-I 
insurance, commence bus1l1ess 111 thiS 
Territory until agreements have been 
entered into for insurance with at 
least two hundred applicants, the 
premiums upon which shall amount 
to not less than twenty-five thou
sand dollars, of which at least fi,;"e 
thousand dollars shall have been. paid 
in actual cash, and for the rema1l1~er 
of which notes of solvent parties, 
founded upon actual and bona fide 
applications for insurance, shall have 
been received; no C!ne of the notes 
received, as aforesaid, shall amount 
to more than five hundred dollars, 
and no two thereof shall be given 
for the same risk, or made by the 
same person or firm, except when the 
whole amount of such notes does not 
exceed the sum of five hundred dol
lars nor shall any note be regarded 
or r'epresented as capital stock unless 
a policy be issued upon the s~me 
within thirty days after the orgamza
tion of the company taking the same, 
upon a risk which shall be for no 
shorter period than twelve month~; 
each of said notes shall be payable, 111 

whole or in part, at any time when 
the directors shall deem the same 
requisite for the pa'ym~nt of losses 
by fire or inland navigation, and such 
incidental expenses as may be neces
sary for transacting the business of 
said company; and no notes shall. be 
accepted as a part of such capital 
stock unless the same shall be accom
panied by a certificate of the clerk of 

the county in which the person exe
cuting such note shall reside, that 
the person making the same is, in 
his opinion, pecuniarily good and re
sponsible for the same in property 
not exempt from execution by the 
laws of this Territory, and no such 
note shall be surrendered while the 
policy for which it was given con
tinues in force." 

You will note, then, that Section 3 
comprises both Sections 6130 and 6131, 
R. C. M. 1935. The compiled statute 
of 1887 is a verbatim copy of the Thir
teenth Legislature Session of 1883, and 
what is now our Sections 6130 and 6131. 
And the compiled statute of 1887 com
prises one section, number 566. There 
was no division of Section 566 by leg
islative act, but it appears that in the 
codifying of the compiled statute of 
1895 capital stock companies were 
num"bered Section 652, while mutual 
companies were numbered Section 653, 
and this has been carried down to the 
present and it naturally gives rise to a 
difference of opinion as to the inter
pretation of the said sections, as well 
as subsequent sections, in relation 
thereto and in relation one to the other. 

The law respecting the construction 
of statutes, apparently inconsistent 
even to the appearance of repugnance, 
is quite common to the effec~ that it 
is the duty of the courts to give such 
construction to the statutes and sec
tions thereof, or statutes in pari ma
teria as will give validity to each and 
all of them. There are countless cita
tions, but we feel that citing in this 
particular instance is unnecessary; 
nevertheless, this particular feature of 
the law requests of us, too, that we 
try and harmonize inconsistent and 
repugnant statutes relating to the same 
subject. . 

Mindful of this rule of constructIOn, 
let us assume, for the purpose of har
monizing that instead of Sections 6130 
and 6131' our statute had carried both 
subject matters under Section 6130 ,!-S 
was the original enactment, then, 111 

reading the subsequent sections indi
cated by your letter, for instance, 6143, 
it would have read: 

"All notes deposited with any mu
tual insurance company at the time 
of its organization, as provided for in 
Section 6130 of this Code, shall re
main security for losses and claims 
* * *," 
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This would simply advise you to turn 
back to Section 6130 and apply to 
Section 6143 such portions of the said 
Section 6130 as would be applicable, 
depending upon whether it is mutual 
or stock insurance company. The same 
reasoning would apply to all other 
sections within the chapter. 

T t is our opinion, then, in short. that 
both sections are valid, constitutional, 
and effective. That where mutual com
panies are concerned Section 6131 ap
plies, and where stock companies are 
concerned Section 6130 shall control. 

Trusting that we have made our
selves clear and that you may be gov
erned accordingly, feeling free to ask 
additional information pertaining there
to, we are 

Opinion No. 137. 

County Commissioners-Powers to 
Lease Property. 

HELD: 1. County Commissioners 
under Sec. 4465.21 and 4465.24. R. C. M. 
1935, as amended, have power to lease 
and rent county machinery when in 
the discretion of the Board such leas
ing or renting is for the best interest 
of the county and the use of the ma
chinery is not then necessary for county 
purposes. 

2. Members of the Board of County 
Commissioners cannot become inter
ested directly or indirectly in lease or 
rental agreements of county machinery. 
acting both as agent for machinery 
company and county. 

August 13. 1937. 
State of Montana 
Division of Public Accounting 
Office of State Examiner 
The Capitol 

Attention of Mr. A. M. Johnson, 
Deputy State Examiner. 

Gentlemen: 

We have your letter, inclosing a 
copy of Machine Lease Agreement, 
also copies of statements of payments 
and copies of claims of the Town of 
Troy, pertaining to all of which you 
are asking three several and distinct 
questions which will be answered 
chronologically. 

1. Is the above machine lease agree
ment legal? 

The lease as presented is legal as to 
contractual form and comes within the 
implied powers of the commissioners 
to perform, provided other elements of 
the statute are complied with. Section 
4465.21 provides that: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To represent 
the county, and have the care of the 
county property, and the management 
of the business and concerns of the 
county in all cases where no other 
provision is made by law." 

Section 4465.24 provides that: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To perform 
all other acts and things required by 
law not in this title enumerated, or 
which may be necessary to the full 
discharge of the duties of the chief 
executive authority of the county gov
ernment." 

Section 4465.27 provides that: 

"The board of countv commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To lease and 
demise county property, however ac
quired, which is not necessary to the 
conduct of the county's business or 
the preservation of county property 
and for which immediate sale cannot 
be had. Such leases shall be in such 
man,ner and for such purposes as, in 
the Judgment of the board, shall seem 
best suited to advance the public 
benefit and welfare. and all revenue 
derived therefrom. except as other
wise provided shall be paid into the 
.ounty treasury. On the tenth dav of 
January and the tenth day of Jul; in 
t'ach year the county treasurers shall 
distribute such revenues to the sf'verol 
county and trust and agency funds 
on the basis of the tax levy for the 
preceding calendar year. All such 
property must be leased subject to 
sale by the board, and no lease shall 
be for a period to exceed three (3) 
years." 

You will note from the above sec
tions that the statute vested in the 
county commissioners very compre
hensive powers over the business. 
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