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"3. The net profits on its business 
transacted in Montana for the pre
ceding year. 

"Said report shall be filed in the 
office of the county clerk of the coun
ty wherein the principal place of busi
ness of such corporation is carried on 
and the duplicate thereof in the office 
of the Secretary of State." 

This keeps the office of the secretary 
of state constantly informed as to the 
business done in the State of Montana, 
and therefore the capital invested. The 
last word of our Supreme Court af
fecting this matter wil\ be found in the 
case of Chicago, Milwaukee, St. Paul & 
Pacific Railroad Co. v. Harmon, 89 
Mont. 1. Judge Matthews, after re
viewing the various legislative enact
ments, decided that a statute referring 
to foreign corporations doing business 
within the State of Montana, which 
provides for filing fee, in conformity 
with the amount of capital invested in 
the state, is perfectly valid and consti
tutional, and it is our opinion that 
Chapter 31, Session Laws of 1937 was 
enacted to meet just this contingency, 
and that it is valid and constitutional. 

So then, in substance, we mean to 
say that you are entitled to place a 
fee upon the filing of certificates of 
increase of capital stock or certificate~ 
of continuance of corporate existence 
of foreign corporations upon such por
tion of the increase of the capital stock 
as is applicable to the State of Mon
tana. 

Opinion No. 132. 

Counties-County Commissioners, 
Powers of. 

HELD: County commissioners have 
power to purchase road machinery on 
instal\ment plan. 

Mr. George J. Allen 
County Attorney 
Livingston, Montana 

Dear Mr. Allen: 

August 5, 1937. 

You have submitted the following re
quest for an opinion: . 

"After a call for bids for the three
quarter yard full-revolving shovel 
bids were submitted to the county 
commissioners of Park County, Mon-

tana, and after a consideration of the 
bids the bid of the Petrie Tractor 
and Equipment Company was ac
cepted. 

"It is proposed to pay for this 
e<;:t':Iipment by the giving of a con
dItional sales contract cal\ing for in
terest at six per cent, payments to 
extend over a period of two years. 
* * * 

"I would appreciate having your 
office furnish me with an opinion as 
to the legality of the purchase of the 
equipment in this matter." 
This question was answered by an 

opinion of the Attorney General, Oc
tober 4, 1934. See Opinion No. 619 
Volume 15, Opinions of the Attorne~ 
Ge.n~ral, p. 424. We agree with that 
op111lOn. No doubt in many instances 
where the budget does not otherwise 
permit, it is an advantage and desir
able to purchase road machinery by 
this method of payment. In the absence 
of constitutional or statutory provisions 
forbidding it, we see no reason why 
the county commissioners may not 
make such contract. Having the power 
to purchase the property, the method 
of payment is also within the power 
of the county commissioners, subject 
only to such limitations as are pro
vided by law. 

It is therefore my opinion that this 
contract is legal. 

Opinion No. 133. 

Counties-County Commissioners, 
Powers of-County Budget. 

.H ~LD: . The board of county com
mISSIOners IS not bound by the items 
in the preliminary budget but may 
after the final meeting on the \"1 ednes
day imme~iately preceding the second 
Monday 111 August at the time of 
adopting the final budget make such 
changes therein as it dee~s necessary 
advisable and proper. ' 

August 7, 1937. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Mr. Anderson: 

You have submitted the following: 

"May the commissioners, if they 
deem it advisable and proper. increase 
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the budget items appearing in the 
preliminary budget with reference to 
salaries of deputies and include in the 
final budget adopted by them the 
amounts which have been raised or 
increased over and above the items 
set out in the preliminary budget?" 

Section 4613.1-4613.3 R. C. M. pro
vide for the estimates of revenues and 
expenditures and the preparation of a 
preliminary county budget. The last 
named section also provides that the 
county commissioners, after all the tab
ulations have been made, shall consider 
the same in detail and shall, on or be
fore the 25th day of July, make such 
revisions, reductions, additions or 
changes therein that they deem ad
visable, and after the same has been 
done, such tabulation shall constitute 
the preliminary county budget for the 
fiscal year which it is intended to cover. 
This section also provides for the pub
lication of notice to the effect that the 
said board has completed their prelimi
nary county budget for the current 
fiscal year, that the same has been 
placed on file for inspection and that 
the board will meet on Wednesday im
mediately preceding the second Mon
day in August thereafter, for the pur
pose of fixing the final budget, desig
nating the time and place when and 
where such meeting will be held and 
that any taxpayer may appear thereat 
and be heard for or against any part 
of said budget. 

Section 4613.4, R. C. M., 1935, as 
amended by Chapter 98, Laws of 1937, 
provides for the hearing on the budget, 
the final adoption thereof and fixing 
of the tax levy. At the conclusion of 
the hearing "the board shall then de
termine and fix separately the amount 
appropriated for and authorized to be 
expended for each item in the budget" 
etc. Nowhere do we find any express 
limitation upon the board preventing 
the board from making changes in the 
preliminary budget when and after the 
hearings have been held thereon. It 
would be futile to conduct a hearing 
unless the board had power to make 
changes in the preliminary budget. On 
the other hand, the general and express 
power is given to the board to then fix 
separately the amount appropriated for 
and authorized to be expended for each 
item in the budget. 

Said section further provides that the 
board shall by resolution "approve and 

adopt the budget as was finally de
termined." In other words, all that has 
been done heretofore is preliminary and 
~he board, after the meeting provided 
lor by statute, is then vested with the 
,mal power to fix the amounts to be 
expended. In view of this general 
power given to the board, and in the 
absence of any provision which binds 
the board to the estimates as contained 
in the preliminary budget, it is my 
opinion that the power is vested in the 
board and that it is its duty to make 
such changes in the different items of 
the preliminary budget which it shall 
deem necessary, advisable and proper. 

Opinion No. 134. 

Cities and Towns-Fire Department 
Relief Associations-Amount 

of Sick Benefits. 

HELD: The amount to be paid to a 
fireman as sick benefit must be deter
mined by the By-laws of the Fire De
partment Relief Association. 

August 9, 1937. 

Honorable J. J. Holmes 
State Auditor and Ex-officio 
Insurance Commissioner 
The Capitol 

Dear Mr. Holmes: 

You have submitted a letter from the 
Secretary of the Missoula Fire Depart
ment Relief Association and have asked 
for our opinion on the question re
quested by him. Weare not sure that 
all the facts are presented in this letter. 
It is not exactly clear to us what the 
controversy is about but, ii we under
stand it, the question is whether a fire
man who contracts sickness in line of 
duty is entitled to full pay during the 
period of illness. According to the let
ter of the Secretary, the member to 
support his position cites Article VII, 
Section 1 of the By-laws of the Mis
soula Fire Department Relief Associa
tion which reads as follows: 

"Article VII, Section 1. Whenever 
any active member of the Association 
in good standing becomes incapaci
tated from performing his duties as 
an active fireman in the Missoula fire 
department by reason of sickness, he 
shall be paid from the Firemen's dis-
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