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When Section 1783 was enacted into 
law and used the langage therein, "The 
Capitol Building," it contemplated and 
meant the plural as well as the singular 
in the interpretation of the words, 
"Capitol Building." Section 16 of the 
Revised Codes of Montana, 1935, pro­
vides, "The singular number includes 
the plural and the plural. the singular." 

Article 10, Section 4 of the State 
Constitution, in reference to appropria­
tions and expenditures, among other 
matters, uses language in the plural 
rather than the singular and speaks of 
capitol buildings or grounds, clearly 
indicating that all of the offices of the 
state government were not compelled 
to· be housed within the confines of one 
particular building. The new build­
ing, adjacent to the present building, 
while not actually within the confines 
of the four walls of the old Capitol 
building, is a part of the Capitol build­
ing or buildings and on Capitol ground 
or grounds. 

Therefore. it is my opinion that the 
maintenance of the Highway Commis­
sion offices in the new building is in 
compliance with the law, and par­
ticularly Sestion 1783 of the Revised 
Codes of Montana, 1935. 

Opinion No. 13 

Labor, Hours of-Statutes, 
Construction. 

HELD: The word "day" as used 
in Section 3079 does not mean calendar 
day, but any period of twenty-four 
hours. 

Employment by contractor, holding 
contract with the State for highway 
construction, of man for sixteen hours 
continuously, eight hours falling in one 
calendar day and eight in the next 
calendar day is in violation of Sec­
tion 3079. 

Mr. J. H. McAlear 
County Attorney 
Chester, Montana 

Dear Mr. McAlear: 

January 7, 1937. 

You have requested an opin!on 
from this office on the questton 
whether a contractor holding a con­
tract for highway construction with 
the State of Montana may legally 
work a man for sixteen hours con-

tinuously, where eight hours fall 
in one day, measured from midnight 
to midnight, and the succeeding eight 
hours come within the next calendar 
day from midnight to midnight. 

Section 3079 provides that "a period 
of eight hours shall constitute a day's 
work in all works, and undertaking 
carried on or aided by any municipal, 
county, or state government, etc." The 
legislature did not define "a day" as 
used in this section, that is whether 
it meant a day defined by Section 
4281 as "the period of time between 
any midnight and the midnight follow­
ing," being the so-called calendar day 
or a period of time consisting of any 
twenty-four hours. 

In Section 3078, relating to the 
working of females, the legislature 
used the phrase "any day of twenty­
four hours." In Section 3081, relating 
to rail way employees the phrase "in 
any twenty-four hour" period is 
mentioned in Section 3068, relating 
to the hours of employment of hoist­
ing engineers; in Sections 3069.1 and 
and 3069.2, relating to the hours of 
work for drivers and attendants of 
motor-busses; in Section 3070, re­
lating to the hours of employment of 
telephone operators. 

In the absence of any language in 
the statute indicating that the legisla­
ture intended a day to be a calendar 
day, such construction should be given 
to the statute which is in harmony 
with other statutes and with the pur­
pose and spirit of laws limiting the 
hours of work of employees. The pur­
pose of such laws is related to the 
health, morals or welfare of the public 
(39 C. J. 56). This is no doubt one 
of the main objects of the law even 
where the state apart from considera­
tions of the police power, acting in 
its inherent power, determines the 
number of hours which will constitute 
a day's labor for all those employed 
by or in behalf of the state or by 
contractors who contract with the state. 

It is my opinion therefore that "a 
day" as used in Section 3079 means 
a period of time consisting of any 
twenty-fours and not calendar day 
from midnight to midnight and that 
such employment of a man continu­
ously for sixteen hours, eight hours 
being in one calendar day and end­
ing at midnight and eight hours in the 
next calendar day, is in violation of 
the law. 
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You ask further if there would be 
a violation if the contractor laid the 
man off from twelve o'clock midnight 
to one o'clock A. M., and then worked 
him from one o'clock A. M., to nine 
o'clock A. M., on the second day. 
For the reasons given herein it is my 
opinion that such interval of one hour 
between shifts would not exonerate the 
employing contractor. 

Opinion No. 14 

Sheriff-Power to Appoint Under­
Sheriff. 

HELD: Sheriff in seventh class 
county has discretionary power to ap­
point under-sheriff. County commis­
sioners have not the power to disallow 
such an appointment. 

January 11, 1937. 

Mr. Nathaniel A. Allen 
County Attorney 
Golden Valley County 
Ryegate, Montana. 

My dear Mr. Allen: 

You have requested an opinion as 
to whether or not the sheriff in a 
seventh class county has discretionary 
power to appoint an undersheriff if 
he deems one necessary. Also whether 
or not the county commissioners have 
the power to disapprove and disallow 
such an appointment, in the event 
that the board arrives at the conclu­
sion that an undersheriff is not needed. 

On January 24, 1935, Attorney Gen­
eral Raymond T. Nagle rendered an 
opinion to Mr. Robert H. Allen, Coun­
ty Attorney at Virginia City, Montana, 
in which he held that the sheriff had 
discretionary powers of appointment 
of an undersheriff. 

I have rechecked this opinion and 
made an invesiigation of the law, and 
1 am compelled to arrive at the same 
conclusion as set forth in this former 
opinion. 

"Section 4875 RCM, 1935, provides, 
"The whole number of deputies 
allowed the sheriff is one under­
sheriff, and in addition not to ex­
ceed the following number of depu­
ties: In counties of the first and 
second classes, six; in counties of 
the third and fourth classes, two; 

in counties of the fifth, sixth, seventh 
and eighth classes, one. The sheriff 
in counties of the first, second and 
third classes may appoint two depu­
ties, and in the fourth, fifth, sixth, 
seventh and eighth classes, one deputy 
who shall act as jailer and receive the 
same salary as other deputy sheriffs." 
Section 4775, R. C. M. 1935, provides: 
"The sheriff, as soon as may be after 
he enters upon the duties of his office, 
must, except in counties of the sev­
enth and eighth classes, appoint some 
person under-sheriff to hold during 
pleasure of the sheriff. Such under­
sheriff has the same powers and 
duties as a deputy sheriff." 

I cannot subscribe to the view that 
Section 4775 is repugnant or compli­
cated, nor does it repeal Section 4875, 
expressly, or by implication or intend­
ment. Section 4775 makes it mandatory 
upon the sheriff immediately after he 
enters upon his duties to appoint an 
under-sheriff, with the qualification 
and exception that, in counties of the 
seventh and eighth classes, the sheriff 
has the discretion as to whether or 
not to appoint an under-sheriff, and 
if he does exercise that discretion and 
appoint an under-sheriff, the under­
sheriff shall hold office during the 
pleasure of the sheriff. Section 4775 
is not in any way ambiguous, nor does 
it repeal, either expressly or by im­
plication, the power of the sheriff to 
exercise his discretionary powers of 
appointment. 

The rule of law is that no statute 
is positively conflicting and repug­
nant to another statute. The courts 
are reluctant to declare repeals by 
implication, unless there is direct con­
flict in the statutes. 

I call your attention to the rule as 
adopted by our court in the case of 
Jobb against County of Meagher, 20 
Mont. 424, at page 433. 

"Mr. Sutherland, in Section 152 
of his valuable treatise on Statua­
tory Construction, declares the rule: 
"It is not enough to justify the 
influence of repeal that the later 
law is different. It must be contrary 
to the prior law. It is not sufficient 
that the subsequent statute covers 
some or even all the cases provided 
for by the former, for it may be 
merely affirmative, accumulative or 
auxiliary. There must be positive 
repugnancy, and even then the old 
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