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Section 4613.4 R. C. M. 1935, as 
amended by Section 1 of Chapter 98, 
I:aws of 1937, among other things pro
vides: 

">I< * >I< The board shaH then deter
mine and fix separately the amount 
appropriated for and authorized to be 
expended for each item in the budget 
and shaH specify the fund or funds 
against which warrants are to be 
drawn and issued for the expenditures 
so authorized; * * * and provided 
further that the amount appropriated 
and authorized to be expended for 
any item contained in such budget, 
except for capital outlay, election ex
penses, expenditures from county 
poor funds, and payment of emer
gency warrants and interest thereof. 
must not exceed by more than ten per 
centum (10%) the amount actuaHy 
expended for such item under the ap
propriation contained in the budget 
approved and adopted for the fiscal 
year immediately preceding, * * *." 
I t is apparent that this section, as 

amended, relates to the increasing of 
items in the budget for the preceding 
year. Providing for a county health 
nurse where none was provided for in 
the preceding budget is not increasing 
an item in the preceding budget but is 
adding a new item and it does not 
therefore faH within the express pro
hibition of the statute. If this section 
applied to new items, no new item for 
any purpose whatever could ever be 
added. no matter how urgent the need 
therefor. It would not be possible to 
ever provide for a county health nurse 
where none had ever been provided for 
before. We do not think the legisla
ture intended to provide such a straight 
jacket for county expenditures. If they 
had intended to accomplish such pur
pose. we think they would have ex
pressly said so. 

It is my opinion, therefore. that a' 
county may provide for a public health 
nurse where no appropriation has been 
made for such person the preceding 
year. 

Op'nion No. 121. 

Schools-School Districts. 
Consolidation of. 

HELD: The only method provided 
by law for consolidation of school dis
tricts is that authorized by Section 1034, 

Re\'ised Codes }'Iontana. 1935. and re
lated sections. 

Mr. John J. Cavan 
County Attorney 
Jordan. Montana 

My Dear Mr. Cavan: 

July 19. 1937. 

You have submitted the following 
statement of facts and inquiry: 

"Garfield County has two high school 
districts. the Garfield County high 
school district, and the Cohagen high 
school district. A petition was recentlv 
filed with the board of county commis
sioners asking that the Cohagen high 
school be consolidated with the Gar
field County high schoo!." The inquiry 
is, "if a consolidation is ordered and the 
same is approved by the State Super
intendent of Public Instruction. would 
the property of the Cohagen High 
School District belong to the Garfield 
County district and would the latter 
have to assume the bonds of the Co
hagen District. or would the consolida
tion be merely the closing of the high 
school in Cohagen and sending the 
pupils to the one at Jordan. where the 
county high school is situated?" 

We believe the reasoning of the case 
of Box et al. v. Duncan et a!.. 98 Mont. 
216, is determinative and conclusive 
upon the inquiry and matter involved. 
In that case, of course, the decree of 
the court was determined and based 
upon the fact that the county commis
sioners had made an order creating a 
district between March 1 and July 1-
the creation of a district being pro
hibited during said time. However. the 
reasoning of the decision was that a 
new district was created. The court 
said on page 233: "* * * In effect. the 
order did create a new school district. 
in' so far as high school activities are 
concerned. The practical result of the 
order is that the elementary school at 
Pony is retained under the jurisdiction 
of the Pony school board. The ele"
mentary school at Harrison is likewise 
continued under the jurisdiction of the 
Harrison school board. A new high 
school district was in effect created to 
take in both the Pony and Harrison 
school districts." In other words. the 
court held that the order of the board 
of county commissioners did actually 
create a new district, and we desire to 
point out to you that the court was dis
satisfied with such a conclusion. The 
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court said, on page 223: "* * * It is 
not likely that any such situation was 
ever contemplated by the lawmakers 
* * *." Chief Justice Calloway, writ
ing a concurring opinion, felt that it 
was not the intention of the legislature 
in the enactment of Section 1262.85 to 
consolidate high schools. (See page 226 
of opinion). 

Under the majority rule laid down 
in the Box case it is our opinion that 
an order made by your board of county 
commissioners has the effect of con
solidating not only the schools referred 
to, but the districts as well. J n other 
words, any order made by your board 
of county commissioners would be not 
only a consolidation of the schools. but 
a consolidation of the districts as well, 
and we believe that such would be the 
court's decision. Such being a fact, it 
is our opinion that even though you 
avoided the time element, and the com
missioners made the order creating the 
district after July I, the court would not 
uphold your board in any order it made. 
because such an order of the board 
would in effect be a creation of a dis
trict. We believe that if the validity 
of the Act were directed to the court's 
attention it would declare the Act in
valid. and that the board of county 
commissioners could not consolidate 
the district. Pursuant to the language 
of Chief Justice Calloway. it would ap
pear that the proper procedure to con
solidate a district is under Section 1034. 
Section 1262.85. in itself. is not suf
ficient. and anv directions in reference 
to the consolidation of districts are 
provided in Section 1034. We believe 
that under the due process clause of 
our constitution and the language of 
the majority decision, the court would 
declare the order of vour board void, as 
being without jurisdiction. 

Our conclusion is that any order of 
the board. made under Section 1262.85, 
could only be an order to consolidate 
the districts. and such order would be 
a nullity. The only method of pro
cedure to consolidate these districts is 
pointer! out in the Box case under Sec
tion 1034 and other related statutes. 

Opinion No. 122. 

Elections-Registration. 

HELD: Electors who voted by ab
sent voters ballot and electors who 
voted personally at the last general 

election, and new registrants must ap
pear personally before the county clerk 
or a deputy, as provided in Chapter 172, 
Laws 1937, to re-register, whether re
siding within or without the county or 
state. 

July 24. 1937. 

Mr. W. J. Babington 
County Clerk and Recorder 
Missoula, Montana 

My Dear Mr. Babington: 

Your letter inquiring as to the meth
ods provided for by law for the reg
istration of certain electors has been 
received. 

In order to answer the questions sub
mitted by you, it is necessary for us to 
consider the method of registration of 
three classes of electors. 

1. Electors who voted by absent 
voters' ballots and who are now re
siding out of the county. 

2. Electors within the county. 
3. Electors who voted at the last 

general election and who now are out 
of the county and state. 

In ascertaining the intention of the 
legislature we should be guided in the 
light of the situation existing in the 
last general election. which situation it 
appeared to be the intention of the 
legislature to remedy and correct. 

Chapter 147. 1937 Session Laws, pro
vides that electors whose registry card 
bears the stamp "voted by absent voters 
ballot" may re-register only by person
ally appearing at the office of the 
county clerk, or any deputy registrar. 
Thus it will be seen that those persons 
who voted by absent voters ballot, 
whether they now reside within the 
county or not, must personally appear 
in the county in order to re-register. 
The language in said Chapter 147 is 
very explicit, and the word "personally" 
is inserted therein. 

Chapter 172 provides that: 

"Any elector residing within the 
county may register by appearing be
fore the county clerk and ex officio 
registrar and making correct answers 
to all questions propounded by the 
county clerk touching the items of 
information called for by such reg
istry card. and by signing and verify-
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