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checks. and said designation specifies 
that the delivery shal1 be by mail. 
The checks are not a mere promise to 
pay. but in themselves. and by the 
terms and provisions of the statute. 
represent cash. and under the tenilS 
and provisions of the above statute. 
when said checks have been deposited 
in the United States mail. delivery to 
the recipient is complete. 

Opinion No. 116. 

Livestock-Inspection at Destination­
Shipment in Trucks from the 

State--Discretion of Live-
stock Commission. 

HELD: The Livestock Commis­
sion does not have discretion to au­
thorize shipment of livestock by trucks 
and inspection at destination where 
shipment is from the state. 

July 1. 1937. 
Mr. Paul Raftery 
Secretary. Montana Livestock Com­

mission 
The Capitol 

Dear Mr. Raftery: 

You have requested my opll1lOn as 
to whether the Livestock Commission 
is given the authority to pass a reso­
lution regulating the shipment of live­
stock in trucks. The proposed reso­
lution reads as follows: 

"On and after July ................. cattle 
shipped by truck to market points 
where regularly employed stock in­
spectors of the Montana Livestock 
Commission are located. and where 
such cattle carry recorded brand of 
the shipper. may be moved in trucks 
owned by the owner of the cattle 
without inspection at loading. and 
subject to inspection at destination 
by a regularly employed market in­
spector. 

"Operators of licensed commercial 
trucks may move cattle to market 
points where regularly employed 
stock inspectors of the Montana 
Livestock Commission are located. 
subject to brand inspection at desti­
nation. provided permit is issued by 
the Livestock Commission to cover 
each individual truck and each indi­
vidual truck driver. Application for 

permit to be made to the office of 
the Livestock Commission at Helena 
and permit to be exhibited to any 
peace officer. stock inspector or high­
way patrolman upon demand." 

While Section 3324 R. C. M. 1935. 
as amended by Chapter 133. Laws of 
1937. gives to the Livestock Commis­
sion authority to permit shipments of 
livestock by truck from one county 
to another without inspection. in the 
event there is an inspection made at 
destination by a regularly employed 
stock inspector (see our opinion to 
you. dated April 17. 1937. being No. 
88. Volume 17. Opinions of the At­
torney General). Chapter 136. Laws of 
1937. which amends Section 3321 
R. C. M. 1935. relating to shipments 
from the state. permits an exception 
only in the case of a railroad com­
pany. This section reads in part as 
follows: 

"* * * provided. however. that 
whenever any of the class of stock 
aforementioned shal1 be loaded for 
shipment with any railroad company 
and consigned to any point where the 
state board of stock commissioners 
maintain a stock inspector. then and 
in such event only. such shipments 
so consigned. need not be inspected 
in this State before shipment." 

Therefore. in so far as the said 
resolution authorizes shipment of live­
stock by truck out of the state. with­
out inspection. it is unauthorized by 
statute. 

I t is noted that the first paragraph 
of the resolution relates to shipments 
"in trucks owned by the owner of the 
cattle." While this office is not con­
cerned with policy. a question as to 
the practicability of this exception so 
far as the enforcement of law is con­
cerned is raised. aside from the ques­
tion of discrimination without a proper 
basis for such classification or dis­
crimination. 

Opinion No. 117. 

State Treasurer-Oil Production Tax. 

HELD: Duplicate payment of oil 
production tax by producers on Tribal 
Indian lands, made to the United 
States Indian Office. and by the latter 
distributed to the state, may be con-
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sidered as a payment in advance of 
future taxes and such arrangement is 
not withdrawing money from the state 
treasury without appropriation or re­
funding taxes paid. 

Hon. Ray N. Shannon 
State Treasurer 
The Capitol 

Dear Mr. Shannon: 

July 2. 1937. 

You have asked my Opll1lOll as to 
whether you can legally permit oil 
producers on Tribal Indian lands. to 
reimburse themselves for duplicate 
tax payments made necessary bv 'the 
United States Department of th~ In­
terior. insisting that taxes already paid 
to the state be now paid to the Indian 
Office and by that office remitted to 
you. in accordance with the federal 
law specifically making the Secretary 
of the Interior responsible therefor. 
In other words. in order to meet the 
requirements of the Indian Office. pro­
ducers must pay to the Indian Office 
tax money which has already been 
paid to the state. The producers desire 
to have such payment considered a 
credit on, or as a payment in advance 
of future taxes which will become due 
the state on the producers' share of oil 
produced at )4 of 1¢ per barrel. 

I see no legal objection to this pro­
cedure. Certainly the producers should 
not be penalized because they have 
paid the tax direct to the state instead 
of paying it to the Indian Office and 
permitting the latter to disburse it to 
the state. Such duplicate payment. in 
my opinion, may be made, and may 
be considered by the state as a pay­
ment in advance of taxes to become 
due as oil is produced. and proper 
credit should be given therefor. for 
this purpose. No money is actually 
withdrawn from the state treasury, 
and there is no refunding of taxes paid. 
The state suffers no financial loss 
~hatever. .It is an equitable and prac­
hcal solutIOn of a problem arising 
from the application of a conflicting 
federal statute. 

Opinion No. US. 

Banks and Banking-Closed Banks­
Liquidating Agent, Authority of 

Superintendent of Banks 
to Appoint. 

H E L D: The superintendent of 
banks has no authority under the 
provision of Section 3, Chapter 197. 
Laws of 1937, to appoint the Federal 
Deposit Insurance Corporation, or 
their receiver, to assist him in the 
liquidation of a bank closed because 
of failure to repair capital impair­
ment. 

July 15th. 1937. 

Honorable W. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have submitted the following 
facts and request for opinion: 

"The Farmers State Bank of Bain­
ville, Montana, a bank fully insured 
by the Federal Deposit Insurance 
Corporation, closed its doors on July 
13, 1937. That Corporation has now 
requested that this office appoint 
them or their receiver as Liquidating 
Agent to handle the liquidation of 
the bank. 

"Section 3 of Chapter 197 of the 
1937 Session Laws provides that the 
SlIperintendent of Banks may appoint 
said Corporation Agent to assist him 
or act for him only in the event the 
bank is closed on account of the in­
ability to meet the demands of its 
creditors. This particular bank did 
not close by reason of the inability 
to meet the demands of its depositors 
and creditors but did close by reason 
of its failure to repair a capital im­
pairment and further by action of its 
Board of Directors. 

"In your opinion would we have 
authority under this Section to ap­
point the Federal Deposit Insurance 
Corporation or a receiver duly ap­
pointed by them as Liquidating 
Agent to handle the liquidation of 
this bank?" 

Since Section 3, Chapter 197, Laws 
of 1937, specifically states that the 
superintendent of banks may appoint 
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