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In \Vickersham vs. Brittan, 28 Pac. 
792, 793, a distinction is made between 
the terms "elect" and "appoint" as 
follows: 

"The term 'elect' is to select or 
choose by popular voice or vote as 
distinguished from 'appoint' which is 
by an individual," 

and further: 

"Election is the selection of a per
son by the votes of an entire class." 
"No latitude of construction can 
justify the reading of 'elected' as the 
synonym of 'appointed.''' 

The court in State vs. 'vVilliams 
(Kan.), 58 Pac. Reporter, 476, 477, 
said: 

"In the popular sense, an 'election' 
is a choice which several persons col
lectively make of a person to Ell an 
office or position, while an 'appoint
ment' is a choice for such office or 
position by some single officer or 
person." 

The distinction is also well illus
trated in State vs. Compson, supra. 

In short, this means to say that it 
is our opinion that the Governor has 
no jurisdiction over the secretary 
elected by the Board of Examiners for 
Nurses, and that his approval of such 
election is not within the purview of 
the legislative act of 1937. 

2. The Board of Examiners for 
Nurses was established by an act of 
the 13th legislative session of 1913, at 
which time provision was made under 
Section 4 of the said act of 1913, that: 

"The members of the Board shall 
immediately after their appointment 
meet at the City of Helena for the 
purpose of organizing said Board, 
and shaH elect one of their number 
President, and shall elect one of their 
number Secretary, who shall also act 
as Treasurer of the Board." 

This feature of the law was amend
ed by the legislative session of 1919, 
Chapter 117, Page 246, Section 2, 
which reads as follows: 

"The members of the Board shall 
immediately after their appointment 
meet at the City of H elena for the 
purpose of organizing said Board, 

and shall elect one of their number 
President, and shall elect one of their 
number as Treasurer, and shall also 
elect a Secretary, who shall not be a 
member of the Board." 

The law, then, as amended in 1919 
is the law of today. 'vVhich means to 
say that the secretary of the nurses 
examining board cannot act as treas
urer of the board and would have 
nothing to do with the signing of 
checks, since the statute provides 
(3206 Revised Codes of Montana, 
1935) that the Treasurer must be a 
member of the Board. and that all 
expenses are to be paid from funds 
in the hands of the Treasurer of the 
Board. The said section. 3206, further 
provides that the Secretary shall not 
be a member of the Board, and there 
is no provision that the Secretary may 
act as Treasurer. In view of the 
amendment of the Session Laws of 
1919, Section 2, Page 246, it certainly 
was not contemplated that the office 
of Secretary and Treasurer should be 
united in one person. 

3. Answering question 3, I would 
say that there has been no amendment 
passed during the legislative session of 
1937 respecting the statutes nertaining 
to The Board of Examiners for 
Nurses. 

Opinion No. 111. 

Cities and Towns-Taxation-In
terest-Special Improvement 

Assessments. 

HELD: Under Section 5245 R. C. M. 
1935 and Chapter 51, Laws of 1937, a 
city may not charge interest on in
terest delinquent on special improve
ment assessments. 

Mr. F. C. Fluent 
City Attorney 
Butte, Montana 

Dear Sir: 

June 11, 1937. 

You have submitted to this office 
the following statement of facts and 
ask for my opinion as to the law upon 
the same. 

It appears that the City of Butte has, 
for some years past, been collecting 
interest on special improvement taxes 
at the rate of six per cent per annum, 

cu1046
Text Box

cu1046
Text Box



122 OPINIONS OF THE ATTORNSY GENERAL 

and that when any installment is past 
due the interest due upon said in
stallment has been added to the prin
cipal and six per cent interest col
lected on the whole amount. It fur
ther appears that this procedure has 
been followed by virtue of such au
thority of law as is vested in the city 
under Section 5245, of Chapter 398, of 
the Revised Codes of Montana, 1935, 
which reads as follows: 

"Upon all special assessments and 
taxes, levied and assessed in accord
ance with any of the provisions of 
this act, simple interest shall be 
charged at the rate of six per cent. 
per annum, and the treasurer, in col
lecting such special assessment taxes, 
if the same are payable in one in
stallment, shall collect such interest 
as may be shown to be due thereon 
by the resolution levying such as
sessments; and if such assessment be 
payable in installments the treasurer 
shall, at the time of collecting the 
first installment, collect such in
terest as may be shown to be due on 
such assessment by the resolution 
levying such assessment, and there
after he shall collect with each sub
sequent installment interest on the 
whole amount rema:nin~ unpaid." 

The section above referred to has 
been amended by Chapter 51 of the 
1937 Session Laws, which is as fol
lows: 

"Upon all special assessments and 
taxes, levied and assessed in accord
ance with any of the provisions of 
this act, simple interest shall be 
charged at a rate not to exceed six 
per cent (6%) per annum, and the 
treasurer, in collecting such special 
assessment taxes, if the same are 
payable in. one installment, shall col
lect such II1terest as may be shown 
to be due thereon by the resolution 
levying such assessments; and if 
such assessment be payable in in
stallments the treasurer shall, at the 
time of collecting the first install
ment, collect such interest as may 
be shown to be due on such assess
ment by the resolution levying such 
assessment, and thereafter he shall 
collect with each subsequent install
ment interest on the whole amount 
remaining unpaid." 

While these tax assessments and 
the computation of interest were made 
under authority of Section 5245 of 
Chapter 398 of the Revised Codes of 
Montana, 1935, and while sections 
2169.2, 2169.3, and all of Chapter 199 
of the Revised Codes of Montana, 
1935, have no relation to Chapter 398, 
supra, yet certainly by inference and 
implication it appears that special im
provement taxes shall not, in reference 
to compound interest at least, be 
treated differently than delinquent 
taxes due the county, and the county 
is prohibited from charging compound 
interest upon delinquent taxes. How
ever, it is not necessary to determine 
whether or not any other provisions 
of the law are in conflict with Section 
5245 of the Revised Codes of Mon
tana, because Chapter 51 of the 1937 
Session Laws is the last legislative 
enactment upon the subject, and in the 
event of any conflict Chapter 51 would 
supercede all other former statutes. 
(It is our opinion that there is no 
conflict.) 

It has been the policy of the legis
lature, through the extension of time 
for payments and otherwise, to liberal
ize the law in reference to the im
position of tax collections, and to make 
the burden just as light as possible 
upon the taxpayer. The legislature has 
recognized the economic conditions 
that have confronted the lot of the 
overburdened taxpayer. and has en
deavored to lighten that burden as 
much as possible. 

Under Chapter 51 of the 1937 Ses
sion Laws, the legislature has estab
lished a maximum rate of interest, not 
to exceed six per cent, that may be 
collected upon these special assess
ment taxes. Chapter 51 does not seek 
to establish a minimum rate. 

Under section 5245 the city council 
was compelled to charge six per cent 
simple interest and not less. That sec
tion fixed not only a maximum, but 
also a minimum. Under the amend
ment only a maximum rate was fixed, 
and the city council may, by resolu
tion, designate a lesser rate of interest 
than six per cent. and may even re
fuse to fix any rate of interest, and 
in that manner conceivably create 
more or less of a moratorium. H'ow
ever, the rate of interest shall be fixed 
at the time of the levying of such 
assessment, and the council can not 
decrease the rate for improvement dis-
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tricts already created. Both section 
5245 and Chapter 51 specifically pro
vide that the interest charged shall be 
simple interest. The language posi
tively forbids the compounding of in
terest. When the statute provides that 
there shall be collected with each sub
sequent installment interest on the 
whole amount due remaining unpaid, 
the language has reference to the fix
ing of a date on which interest can 
be computed, rather than authorizing 
the charging of interest on interest. 
(See Glacier County v. Halvorson 
Mercantile Co., 93 Mont. 521.) 

Therefore, it is my opinion that the 
City of Butte is without power or 
authority to charge interest upon in
terest, or to compound the interest. 
The City of Butte is entitled to charge 
only simple interest upon such unpaid 
special improvement assessments, and 
it is my view that it has acted errone
ously and without authority in law in 
charging compound interest upon these 
unpaid special improvement assess
ments. This office cannot agree or 
concur in the opinion that you have 
rendered the city treasurer wherein 
you state that the city has the au
thority to compute the amount due the 
City of Butte by computing interest 
upon interest. 

Opinion No. 112. 

Licenses-Liquor License-Cities and 
Towns-Counties. 

HELD: License money collected 
by county from liquor dealers is paid 
into general found of county, and that 
collected by city into city general fund. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Sir: 

June 14. 1937. 

You have submitted to this office a 
copy of your opinion rendered to your 
county treasurer upon the following 
two questions: 

"\. Is the county entitled to all of 
the money collected on retail liquor 
licenses collected and levied pursuant 
to Section 28, Chapter 84 of the Laws 
of 1937. which provides that county 

commissioners may provide for li
censes not to exceed a sum equal to 
fifty per cent of the license collected 
by the board under this act' 

2. If the county is entitled to all 
the moneys collected from retail 
liquor licenses, to what funds should 
these moneys be distributed?" 

Our views upon the questions sub
mitted are in agreement with your 
opinion. 

Section 4 of Chapter 84, of the 1937 
Session Laws, establishes a license fee 
for the various classes of liquor estab
lishments. The fees from the licenses 
provided for in section 4 go entirely to 
the state. 

Section 28 of the act provides: 

"The city council of any incorpo
rated town or city, or the county 
commissioners outside of any in
corporated town or city, may provide 
for the issuance of licenses to persons 
to whom a license has been issued 
under the provisions of this act, and 
may fix license fees thereof, not to 
exceed a sum equal to fifty per cent 
(50%) of the license fee collected by 
the board from such licensee under 
this act." 

Section 28 leaves it wi'hin the .dis
cretion of the city council. or the coun
ty commissioners, to license these 
liquor establishments. It is not manda
tory upon either the city or the county 
to impose these licenses. If the city 
or county were not to receive this 
money for their own use there would 
be no direct incentive for them to 
license these establishments. Weare 
inclined to believe that if the city or 
county did not receive these funds 
there would be a considerable num
ber of the counties, and many of the 
cities. that would not levy the licenses, 
and in such event the state would not 
receive any revenue from this par
ticular class of license. 

Section 29 provides: 

"All receipts from license fees, fines 
and penalties collected under the pro
visions of this act shall be paid to 
the state treasurer and by him ap
portioned and allocated as follows: 
'Fifty per cent (50%) to the state 
public school general fund and fifty 
per cent (50%) to the public wel-
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