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to recover, reasonable "rentals" from
January 3, 1927, to January 6, 1935,
for the use of the transit and drawing
instruments, would any part of the
cause of action be barred by the statute of limitations? Our answer is in
the affirmative. Clearly the action
would not be one "to recover a balance
due upon a mutual, open, and current
account where there have been reciprocal demands between the parties,"
such as is contemplated by section
9042, Revised Codes of Montana 1921.
(Adams v. Patterson, 35 Cal. 122;
Millet v. Bradbury, 41 Pac. 865; Flynn
v. Seale, 84 Pac. 263; Hills v. City of
Hoquiam, 161 Pac. 1049; Merchants'
Collection Agency v. Levi, 163 Pac.
870; 37 C. J. 769.) It would, however,
be "an action upon a contract, account, promise, not founded on an inst.rument in writing" (School Dist.
No. 12 v. Pondera County, 89 Mont.
342), and Parkinson would be entitled
to recover reasonable "rentals" for
that part of five years next preceding
the commencement of the action in
which he served as county surveyor,
and only for that part. (Section 9030,
R. C. M. 1921; Harlan v. Loomis, 140
Pac. 845; Cochise County v. Wilcox,
127 Pac. 758; Hills v. City of Hoquiam, supra; Adams v. Patterson,
supra; 37 C. J. 764, 868.)
We will now deal briefly with the
item in the claim for supervising the
grading and graveling of county
roads. Following the decision of the
supreme court in the Hicks case, the
legislature at its 1929 session (Chapter 176), amended Section 1632, Revised Codes 1921, to read as rollows:
"The Board of County Commissioners
may direct the county surveyor or
some member or members of said
board, to inspect the condition of any
highway or highways or proposed
highway or any work, contract or
otherwise, under the direction, supervision or control of the county officials, being done or completed or any
highway or bridge in the county during the progress of the work or before
any work is commenced, or after completion and before payment therefor.
and such person or persons making
such inspection shall receive for making such inspection when so directed
the sum of Eight Dollars ($8.00) per
day and actual expense, which shall
be audited and allowed in the same

manner as other claims against the
county; * * *." The omission of the
words "and for all other work performed for the county under the direction of the board of county commissioners, the sum of eight dollars
per day and actual expenses," constituted one of the important changes
in the statute. Assuming that the
section as amended covers the peculiar situation here shown, which. is
somewhat doubtful, we however incline to the view that Parkinson has
estopped himself from claiming the
additional compensation. (DeBoest v.
Gambell, 58 Pac. 72, 353; Boyle v.
Ogden City, 68 Pac. 153; Chandler v.
City of Elgin, 278 Pac. 581; Myers v.
City of Calipatria, 35 Pac. (2d) 377;
21 C. J. 1111, sec. 113. Contra, Breathitt County v. Noble, 116 S. W. 777;
Geddis v. Westside Nat. Bank, 145
Atl. 731.)
Opinion No. 99.
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HELD: 1. Chapter 88, Laws of
1935, applies to 1934 taxes only where
there has been a sale to the county
on account of taxes prior to 1934 and
no assignment made of the certificate
of sale.
2. Chapter 88 has no application
to personal property where there has
been no sale of real estate on account
of such personal property tax.
3. Since Chapter 88 makes no distinction between the kinds of taxes
and is broad enough to cover all taxes,
it applies to hail insurance taxes.
4. A taxpayer may not pay the delinquent taxes for anyone year but is
required to pay all the delinquent
taxes.
May 13, 1935.
Hon. Frank H. Johnson
State Examiner
The Capitol
You have submitted the following
questions for my opinion:
"1. Under this act may the first
half or the second half or both of
the 1934 taxes be paid without pen-
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alty or interest, if paid prior to December 1, 1935?"
Section 1, Chapter 88, Laws of 1935,
reads as follows: "That from and
after the passage and approval of
this Act, any person having an interest in real estate heretofore sold for
taxes to any county, or which has
been struck off to such county when
the property was offered for sale and
no assignment of the certificate of
such sale has been made by the County Commissioners of the county making such sale, shall be permitted to redeem the same by paying the original
tax due thereon, and without the payment of any penalty or int.erest thereon. * * * "
The statute permits redemption of
real estate "heretofore sold for taxes
to any county" etc. If, therefore,
there has been no sale of real estate
to any county on account of the delinquency of 1934 taxes, there can be no
redemption; there is no sale to redeem
from. If, however, there has been a
sale to the county on account of taxes
prior to 1934 and no assignment made
of the certificate of sale then redemption may be made by paying the 1934
taxes without interest. or penalty.
While this appears to lead to certain
inequalities, our Supreme Court has
not regarded them of a character as
would make the law invalid or unconstitutional (Sparling v. Hitsman, 44
Pac. (2d) 747). Apparently the test
must be the language of the statute
above quoted.
"2. Does this act also apply to
personal property taxes whether or
not secured by real estate?"
Since the statute mentions real estate only it has no application to personal property where there has been
no sale of real estate· on account of
such personal property tax. The statute is speCifically limited to real estate. In other words, personal property taxes are unaffected by the act
unless they are a lien on real estate
and the latter has been sold to the
county and in that event, of course,
redemption of the real estate may be
made by payment of the tax on personal property less interest and penalty charged against it.
"3. Does this act apply to hail insurance assessments?"
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The Hail Insurance Act, Section
350-361, R. C. M. 1921, as amended
by Chapter 40, Laws of 1923, authorizes the levy and collection of a "tax"
for the purpose of paying hail losses.
Since Chapter 88 makes no distinction between the kinds of taxes and
is broad enough to cover all taxes, it
is my opinion that the act applies to
such taxes. Furthermore, the reason
for its application to such taxes is
just as strong as its application to
other taxes.
"4. Would the fact that taxes
were delinquent prior to the November 1934 installment, or whether no
taxes were delinquent prior to the
November 1934 installment, have any
bearing upon the law as above interpreted by you?"
The answer to this question may be
found in my answer to question No.
1 herein.
"5. Under Senate Bill No. 55, can
a taxpayer pay the taxes delinquent
for anyone year that are delinquent,
or must he pay all taxes that are
delinquent up to the time of the passage of the act?"
Since payment of subsequent taxes
does not constitute a redemption of
real estate "heretofore sold for taxes"
etc., and since redemption of the real
estate is the object of the act, it is
my opinion that a taxpayer ·is required to pay all the delinquent taxes.
He cannot redeem from t.he tax sale
unless he also pays the subsequent
taxes as Section 2233, R. C. M. 1921,
expressly forbids it. See Tilden v.
Chouteau County, et aI., 85 Mont. 398,
279 Pac. 231; Morse v. Kroger, et aI.,
87 Mont. 54, 285 Pac. 185. The reason
for this is that after the first sale
without redemption there is no subsequent sale. See Sections 2231-2232,
R. C. M. 1921; Tilden v. Chouteau
County, supra.
Opinion No. 100.
Taxation-Delinquent TaxesRedemption-Tax Deeds.
HELD: Under Chapter 88, Laws of
1935, the county may not apply for
tax deed before December 1, 1935.

