OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 97.
Highways-Contracts-l\laterialmen
-Liens Against Highway Contractor-Insurance Premiums.
HELD: The provisions of Chapter
20, Laws of 1931, are not broad enough
to impose a lien for insurance premiums.
2. Notice o{ a materialman's lien,
for materials furnished to a highway
subcontractor, must be given within
the time and in the manner prescribed
by Chapter 20, Laws of 1931.

o
March 22, 1935.
Mr. W. O. Whipps
Secretary, State Highway
Commission
The Capitol
Your letter to us of l"ecent date is
as follows:
"Mr. Ernest L. Walton, attorney
of Wolf Point, representing F. M.
Hargrave, has presented to the
Highway Commission in session today requests for orders or rulings in
connection with certain claims filed
against contracts with Mr. Hargrave,
. as more particularly set forth in the
attached copies of written requests
which Mr. Walton has presented to
us . .
"The Highway Commission has informed Mr. Walton that they will be
guided by the advice of. your office
in acting upon these requests and
also in making payments of funds
retained from the earnings of the
contracts of Mr. Hargrave in the
amount of Forty-five Hundred Dollars which have thus far been held
to protect the claims referred to in
attached written requests and some
other claims.
"Will you please, therefore, at your
earliest convenience, give us a written opinion as to the proper course
which we should pursue in this matter."
It appears that in the early part
of the year 1934, one F. M. Hargrave,
doing business under the name and
style of Hargrave Construction Company, entered into four separate contracts with the State of Montana, to

95

construct altogether 154.797 miles of
highway for a sum aggregating $350,788.85. In each instance he executed
a bond to the State of Montana in a
sum corresponding to the amount covered by the contract and conditioned
according to the provisions of Section
1 of Chapter 20, Laws of 1931. Late
in the year 1934, the contracts were
completed and thereafter the work
exacted by each of them was accepted
by the State Highway Commission.
Out of the amount agreed upon there
remains unpaid about $4,500. It appears further that Syster and Rathbun were subcontractors and in the
course of their work they insured the
gravel haulers belonging to them with
Crichton & Company. The insurance
premiums came to $2,979.83. By reason of credits arising from cancellation of policies this sum was, however, subsequently reduced to $2,000.
On September 26, 1934, Syster and
Rathbun assigned to Crichton & Company $1,440.00 of the moneys due or
to become due from F. M. Hargrave,
the same when received to apply on
the insurance premiums. It appears
also that one E. N. Brown rented
road equipment to Syster and Rathbun for a period of eight weeks at
$40.00 per week. Brown never gave
Hargrave any notice of the agreement between him and Syster and
Rathbun. On October 4, 1934, Brown
filed notice of claim for $320.00, and
on November 24, 1934, Crichton &
Company filed notice of claim for
$2,000.00, against Hargrave and his
bonds, with the State Highway Commission.
As the State of Montana was not
a party to the assignment made by
Syster and Rathbun, it seems hardly
necessary to say that such assignment imposed no obligation on the
former. It affected only the assignor
(Syster and Rathbun), the assignee
(Crichton & Company), and the debtor (F. M. Hargrave.)
Chapter 20, Laws of 1931, is designed, among other things, to afford a measure of protection to persons who furnish provisions, provender, materials or supplies to a contractor or subcontractor engaged upon public work. But we think that
none of the terms "provisions," "provender," "material" and "supplies,"
in the sense in which they are used
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in the statute, is broad enough to
cover insurance. (Miller Ins. Agency
v. Porter, 93 Mont. 567.)
Section 2 of Chapter 20 provides
that every person who furnishes provender, provisions, materials or supplies to any subcontractor to be used
in the construction of any public
work, shall not later than seven days
after the first delivery thereof give
personally or send by registered mail
to the contractor a notice in writing
stating that such person has commenced to deliver such commodities
for use on such work to the subcontractor (naming him) and that the
contractor and his bond will be held
for the same. It further declares that
no suit shall be maintained in any
court against the contractor or his
bond to recover for such commodities
unless the foregoing provision is complied with.
As the State of Montana owes F.
M. Hargrave the sum of $4,500, and as
no valid claim has been made by anybody else to the money, the State
should no longer retain the same but
should pay it to the person rightfully
entitled to it.
Opinion No. 98.
County Surveyor-Rental of Equipment--Per Diem-Statute of
Limitations.
HELD: 1. The statu.te of limitations (Sec. 9030, R. C. M. 1921), applies to a county surveyor's claim
against the county for rental of equipment.
2. Assuming that Sec. 1632, R. C.
M. 1921, as amended by Chapter 176,
Laws of 1929, applies here, which is
doubtful, the county surveyor, by contracting to accept $7.00 per day for
services in supervising C. W. A. work
on road projects, has estopped himself from claiming the additional compensation of $1.00 per day.

May 10, 1935.
Mr. P. J. Gilfeather
County Attorney
Winnett, Montana
From an opinion you recently gave
the board of county commissioners of

Petroleum County, a copy of which is
before us, it appears that one E. J.
Parkinson was duly elected, qualified
and acting surveyor of such county
continuously from January 3, 1927,
to January 6, 1935. On March 4,
1935, he presented a claim for allowance to said board in the words and
figures following, to-wit:
"Jan. 3, 1927, to Jan. 6, 1935, inclusive, rental of surveying transit, 96
months at $5.00 per month .... $480.00
Rental on drawing instruments, 96
mos. at $0.25 ____ .... ___ .. __ .... ________ $ 24.00
For services as county surveyor supervising grading and gravelling of
county roads. Balance due ______ $78.00"
In the opinion expression is given to
the view that as each term of office
is an entity, separate and distinct
from all others (Griffin v. County of
Clay, 19 N. W. 327; Thruston v. Clark,
40 Pac. 435; State v. Rose, 86 Pac.
296), only the items of "rental" accruing between the first Monday of
January, 1933, and the first Monday
of January, 1935, may, if deemed reasonable, be approved under the provisions of Section 4605, Revised Codes
1921. So far as the third item of the
claim is concerned, it is contended in
the opinion that as Parkinson was
employed by the board, at his own solicitation, to supervise C. W. A. road
projects, and as $7.00 per day was the
compensation agreed upon, which has
been paid, he is not entitled to the extra $1.00 per day, or $78.00 in all, by
reason of being county surveyor when
the service!j were rendered.
In view of the seeming paucity of
legal authority available, you have
asked us to give you the benefit of our
opinion upon the questions of law involved herein. We will first consider
the items of rental contained in the
claim.
Section 4838, Revised Codes of Montana 1921, is as follows: "The county
surveyor shall be provided with suitable office, together with necessary
equipment, to perform his various
duties as prescribed by law." In Hicks
v. Stillwater County, 84 Mont. 38, the
court held that this is a duty which
must be discharged by the board of
county commissioners, and that where
it fails or neglects to do so but knowingly permits the county surveyor to
use his own equipment, the county re-

