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OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 88.

Opinion No. 89.

Justice of the Peace-SuppUesCounty Commissioners.

Mother's Pension-DivorceDesertion.

HELD: Since Justices of the Peace
are township, not county, officers,
the Board of County Commissioners
may not provide a Justice of the Peace
with dockets, codes and blank forms.

HELD: 1. The Mother's Pension Act
makes no provision for payment of
the pension in cases where the child's
parents have been divorced.
2. Where the husband has deserted
his family and is unheard of for seven
years, he is presumed to be dead and
the wife is entitled to a mother's pension unless such presumption is overcome.

April 25, 1935.
Mr. Robert H. Allen
County Attorney
Virginia City, Montana
This will acknowledge receipt of
your letter of April 5, requesting us
to advise if you, as county attorney,
or the board of county commissioners,
are required to furnish supplies such
as dockets, codes and blank forms to
justices of the peace within the county.
We are not aware of any provision
of law authorizing you to furnish such
supplies to justices of the peace out of
the funds allowed you for the conduct
of your office.
Section 4465, R. C. M. 1921, as
amended, gives the board of county
commissioners the power to provide
books and stationery for county officers. But justices of the peace are
to\vnship officers and not county officers. (Sections 4725 and 4726, R.
C. M. 1921; Volume 10, Report and
Official Opinions of Attorney General,
p. 266.) Therefore, since a board of
county commissioners may exercise
only the powers conferred upon it by
law (Lewis v. Petroleum County, 92
Mont. 563, 17 Pac. (2) 60; American
Surety Company of New York v.
Clarke, 94 Mont. 1, 20 Pac. (2) 831),
it is our opinion that the board may
not provide justices of the peace with
such supplies. See also: Baker v.
Board of County Commissioners of
Okmulgee County, 48 Okla. 737, 150
Pac. 714; Board of County Commissioners of Arapahoe County v. Koons,
1 Colo. 160; Pacific Coal Company v.
Silver Bow County, 79 Mont. 323, 256
Pac. 386.

April 26, 1935.
Montana Relief Commission
Helena, Montana
We are in receipt of your letter of
March 20, in which you request us to
give you our opinion "as to whether
or not under our present mothers'
pension law children are eligible for
aid whose fathers have deserted, or
whose fathers are divorced and living
apart from their mothers and who
have no knowledge of their whereabouts."
We presume by this that you mean
to ask where in the case a child's parents are divorced, whether or not the
child is eligible to receive aid under
the mothers' pension law, and also
where the father has deserted his
wife and his child, and they have no
knowledge of the father's whereabouts, whether that child is eligible
to receive aid under the mothers'
pension law.
In answer to your question as to
whether the child of divorced parents
is eligible to receive this mothers' pension aid, we regret to inform you that
the law makes no provision for such
cases.
In answer to your second question,
we cite you to Volume 13, Opinions of
the Attorney General, page 12, where
it is stated:
"Under Section 10480 R. C. M. 1921,
one of the conditions precedent to
the right to a mother's pension, is
that the husband be dead. By Subdivision 26 of Section 10606 a person
who has not been heard of for seven
years is presumed to be dead. This
presumption is rebuttable. * * *"
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You state in your letter that "an
opinion rendered by J. D. Poindexter,
Attorney General, on May 5, 1916, (p
386, Vol. 6) says 'the law is intended
for the benefit of the children and
should receive a liberal interpretation'." The opinion to which you refer
was not considering children of divorced parents or children bf a home
which the father has deserted. It specifically refers to a widowed grandmother adopting her grandchildren
and when the opinion speaks of giving the law a liberal interpretation,
it is referring only to that question
under consideration.
Opinion No. 90.
Fish and Game-Salmon Eggs.
HELD: Chapter 200, Laws of 1935,
does not give the State Fish and
Game Commission authority to permit the use of salmon eggs as fish
bait.
April 26, 1935.
Mr. J. W. Carney
State Game Warden
The Capitol
This will acknowledge receipt of
your letter of April 16, in which you
ask us to advise you if Chapter 200,
Laws of Montana, 1935, gives the
State Fish and Game Commission authority to permit the use of salmon
eggs as fish bait.
Nothing that is said in Chapter 200,
supra, either expressly, or by necessary implication, repeals or amends
Section 3694, R. C. M. 1921, as
amended by Chapter 162, Laws of
Montana, 1931, which provides: "That
from and after the twentieth day of
May, 1931, it is hereby made unlawful
for any person, persons, firm or corporation to sell or have in their possession, any salmon eggs or salmon
spawn, or any limitations thereof,.or
substance prepared therefrom, and it
shall also be unlawful for any person
or persons to use in any of the waters
of this State any salmon eggs or other
fish spawn, or any limitation or substance prepared therefrom, as a fish
bait or fish lure."
This being true, your question must
be answered in the negative. (State v.

89

Board of Commissioners, Cascade
County, 89 Mont. 37, 296 Pac. 1; Nichols v. School District No.3 of Ravalli
County, 87 Mont. 181, 287 Pac. 624;
London Guaranty & Accident Company v. Industrial Accident Board, 82
Mont. 304, 266 Pac. 1103; Ex parte
Naegele, 70 Mont. 129, 224 Pac. 269.)
Opinion No. 91.
School Districts-High SchoolsBudget-School TrusteesWarrants, May Not Be
Post-Dated.
HELD: Where there is a shortage
of school funds the trustees of a school
district have no authority to issue
warrants dated as of July 1 following,
anticipating that payment of such
warrants will be provided for in the
next school year's budget.

April 27, 1935.
Mr. W. M. Black
County Attorney
Shelby, Montana
According to your letter of April 8:
"School District No. 1 (Sweet
Grass) of this county, prepared their
annual budget for their school expenses of maintenance and up-keep
for the school year of 1934-35 in due
time and in legal manner in 1934.
Certain sums of money were raised
by the lawful tax therefor levied;
that said board of trustees, believing that said sums of money so raised
by said tax levies would operate their
high school in District No. 1 from
September 1934 until the close of
school of a nine-month term in 1935.
"Now at this time the County
Treasurer notifies and informs said
Board of Trustees that there is not
sufficient moneys to their credit to
continue to meet their current high
school expenses and maintenance for
the balance of this school year, this
by reason of the fact that prior to
the commencement of this school
year in September 1934, there were
certain unpaid outstanding registered
warrants against said District and
that said warrants have been paid
out of said levies thereby leaving said
school district short of funds to con-

