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ner as to prevent the heat therein
contained from being utilized for
other manufacturing purposes or domestic purposes, was unconstitutional as depriving the owner of his property without due process of law. But
the court significantly remarked: "We
do not intend hereby to indicate as
our opinion that the state government may not with propriety prevent
the waste of natural resources, even
though the lands on which they are
produced are privately owned."
It is well settled that a state may,
in the interest of the conservation of
its natural resources and as a proper
exercise of its police power, provide
by legislation for the regulation of
the production of crude oil in order to
prevent waste as the term is commonly understood in that industry,
and this is so whether the doctrine of
qualified ownership or the doctrine of
absolute ownership of the mineral in
place prevails. (Champlin Rfg. Co. v.
Commission, 286 U. S. 210; Danciger
Oil & Refining Co. v. Railroad Commission, 49 S. W. 837; Sterling Refining Co. v. Walker, 25 Pac. (2d) 312;
People v. Associated Oil Co., 294 Pac.
717, 297 Pac. 536; F. C. Henderson,
Inc. v. Railroad Commission, 56 Fed.
(2) 218; People's Petroleum Producers v. Sterling, 60 Fed. (2) 1041; Canadian River Gas Co. v. Terrell, 4 Fed.
Supp. 222; Amazon Petroleum Corp.
v. Railroad Commission, 5 Fed. Supp.
633; 40 C. J. 1140.)
This brings us to the concrete questions involved herein. It is our view
that the production of crude oil in the
state of Montana need not be limited
to the amount allocated to the state
by the Secretary of the Interior, but
it may not be prudent or business-like
to exceed it, particularly when the
power of congress over interstate
commerce is considered. We believe
the Board has power to pro rate production in any oil field where waste
is occurring. Otherwise, its value as
a conserving force would be much diminished. Great care must be exercised, however, to avoid discrimination against particular fields or
against individual operators.
The
Board should not by order or regulation interfere with or prevent the full
performance of any contract existing
between a producer of crude oil as
such and a purchaser or refiner at the

time that Chapter 18 became effective. Subsequent contracts of that
kind would, no doubt, be affected by
the provisions of the Act, for a law
in force when a contract is made is a
part thereof. (State v. City Council
of Great F.'alls, 19 Mont. 518; 9 Montana and Pacific Digest, sec. 167 of
"Contracts"; 6 Page on Contracts,
sec. 3676.)
In the exercise of its powers the
Board is of necessity vested with a
certain amount of discretion. (School
Dist. No.2 v. Richards, 62 Mont. 141;
46 C. J. 1036.) The general rule is
that members of a public board or
commission, acting in the performance of a public duty which involves
the use of discretion, are not personally liable in a civil action for damages arising out of their acts, where
an error of judgment has been made,
unless such acts were done corruptly
or maliciously. (Wilbrecht v. Babcock, 228 N. W. 916; 46 C. J. 1043.)
Opinion No. 86.
Bottling Works-CreameriesOrangeade-Manufacturer.
HELD: 1. The term "bottling
works", under Sec. 2589, R. C. M.
1921, does not include creameries or
other establishments where milk is
put up in ordinary milk bottles.
2. A room where milk or cream is
stored should not be used for bottling
orangeade or similar drinks, and milk
bottles may not be used as receptacles for other drinKs.
3. A creamery which prepares soft
drinks, such as orangeade or other
orange drinks, is a manufacturer under Section 2436, R. C. M. 1921.
April 23, 1935.
Mr. Jacob W. Forbes
Director, Division of Food and Drugs
State Board of Health
The Capitol
1. You ask first whether or not,
under the terms of Section 2589, R.
C. M. 1921, "bottling works" include
creameries and other establishments
where milk is bottled. This law
should not be extended beyond the
intent of same at the time of its enactment. In the case of United States
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v. Ninety Demijohns, 8 Fed. 485, a
demijohn was defined as: "A glass
vessel with a large body and a small
neck enclosed in wickerwork." It was
held not to be a bottle. A bottling
works is generally considered a place
where soft drinks or other liquids are
bottled in ~ sealed or permanently
corked receptacle. I would not consider that the term "bottling works"
included creameries or other establishments where milk is put up in ordinary milk bottles, or horseradish,
catsup and similar preparations are
prepared. Where an establishment
sells liquids in bottles, with the customary equipment of bottle washers,
etc., for the refilling of bottles as is
done with pop bottles, it might well
be considered a bottling works. It
will be necessary to determine each
case on its own conditions.
2. In answer to your second question as to the interpretation of dairy
regulations, it would appear from
paragraph 4 of Section 3 of the dairy
regulations that the room where milk
or cream is stored should not be used
for bottling orangeade or similar
drinks. It appears from other provisions of your regulations referred to
that milk bottles are not to be used
as receptacles for other drinks. This
regulation should be enforced or repealed.
3. As to whether one who performs
the acts of diluting concentrated beverage or flavoring materials with
water, adding sugar, bottling, capping
and labeling is a manufacturer under
the terms of Section 2436, R. C. M.
1921, would advise you that such section, which refers primarily to the
preparation of non-intoxicating beverages such as pop, is sufficiently
broad in its terms so that the proprietor thereof would be classed as a
manufacturer. In the case of State
v. Hennessy (71 Mont. 301), a baker
was declared a manufacturer.
4. For the same reason I would
conclude that if a creamery prepares
soft drinks, such as orangeade or
other orange drinks, the same would
be classed as a manufacturer under
Section 2436, R. C. M. 1921.
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Opinion No. 87.
Montana Relief Commission-Federal
Relief Funds-Appropriations.
HELD: 1. Funds received from
the Federal Government under the
Federal Emergency Relief Act of
1933, for relief purposes, are trust
funds to be disbursed by the proper
officials, and no appropriation by the
State Legislatur.e is necessary in order to authorize such disbursement.
2. The $3,000,000 appropriation
made by Section 20, Chapter 109,
Laws of 1935, does not apply to moneys received from the Federal Government for relief purposes.

April 24, 1935.
Hon. John J. Holmes
State Auditor
The Capitol
At informal conferences it has been
questioned whether the $3,000,000 appropriation specifically mentioned in
Section 20, Chapter 109, Laws of 1935,
is intended as an appropriation only
of profits from state liquor stores and
of revenues from taxation by the
State of Montana, or whether said appropriation is intended to cover also
moneys received from the United
States government for the purposes
of relief within the State of Montana.
This raises also the incidental questions whether or not there is any necessity for the appropriation of moneys received from the United States
government for relief purposes and
whether or not the action of the legislature in attempting to appropriate
or its inaction in failing to appropriate, as the case may be, moneys received from the United States for
such purposes has any effect whatever upon the distribution of the
funds.
By virtue of the Federal Emergency
Relief Act of 1933, the United States
government from time to time grants
to the governors of the several states
large amounts of money to be used
solely and exclusively "to aid in
meeting the costs of furnishing relief
and work relief and in relieving the
hardship and suffering caused by unemployment in the form of money,
service, materials, and/or commodi-

