
OPINIONS OF THE ATTORNEY GENERAL 77 

v. Esval, 67 Mont. 301, 215 Pac. 807; 
State ex reI. Thatcher v. Boyle, 62 
Mont. 97, 204 Pac. 378; Campbell v. 
City of Helena, 92 Mont. 366, 16 Pac. 
(2d) 1; State ex reI. Snidow et aI. v. 
State Board of Equalization, 93 Mont. 
19, 17 Pac. (2d) 68). In doing this 
the fact that a literal construction of 
the act results in inequities is not de
terminative (Sullivan v. Anselmo Min
ing Corporation et aI., 82 Mont. 543, 
268 Pac. 495). And although the pol
icy that motivates the passage of a 
statute is persuasive in some cases it 
is not decisive where the language of 
the act is free from doubt (Fergus Mo
tor Co. v. Sorenson, 73 Mont. 122, 235 
Pac. 422) as the letter of an unambig
uous statute will not be disregarded 
under the pretext of pursuing its spirit 
(Cruse et aI. v. Fischl, 55 Mont. 258, 
175 Pac. 878; State v. State Highway 
Com. et aI., 82 Mont. 382, 267 Pac. 
499). In other words, our court holds 
that the supposed unexpressed inten
tion of the legislature cannot over
ride the clear import of the language 
it uses (Equitable Life Assur. Soc. of 
U. S. v. Hart, 55 Mont. 76, 173 Pac. 
1062; State v. Anderson, supra). The 
court may not omit what has been in
serted (State v. Certain Intoxicating 
Liquors, 71 Mont. 79, 227 Pac. 472). 

Applying these rules, then, it will 
be seen from the act itself that so 
far as compensation is concerned the 
legislature has provided for four 
groups of constables: 

1. Constables in townships hav
ing a population of less than 12,000 
receive only the fees they collect, if 
any; 

2. Those in townships having a 
population of 12,000 and not exceed
ing 20,000 shall receive a salary of 
$900 per annum and the fees they 
collect, if any, must be paid into the 
County Treasury; 

3. Those in townships having a 
population of more than 20,000 and 
less than 35,000 shall receive a sal
ary of $1,500 per annum and the fees 
they collect, if any, must be paid 
into the County Treasury; 

4. Those in townships having a 
population of more than 35,000, who 
shall receive a salary of $1,500 per 
annum and who may also retain the 
fees they collect, if any, except that 
they may not be allowed more than 
$500 per annum in criminal cases. 

Opinion No. 81. 

Banks and Banking-Articles of In
corporation, Amendment of -Stock

holders, Notice of Meeting. 

HELD: 1. Under Chapter 15, Laws 
of Extraordinary Session, 1933-34, 
thirty days' notice of meeting of 
stockholders of a bank, published or 
mailed according to the manner set 
out in Sec. 17, Chapter 89, Laws of 
1927, is sufficient where the purpose 
of the meeting is to authorize the 
amendment of the Articles of Incor
poration to authorize the issuance of 
preferred stock. 

2. If the Articles of Incorporation 
of a bank are to be amended to au
thorize either an increase or decrease 
in common capital stock, then the six 
weeks' notice required by Sec. 17, 
Chapter 89, Laws of 1927, is neces
sary. 

April 18, 1935. 
Hon. Frank H. Johnson 
State Examiner 
The Capitol 

You have submitted the following: 

"Chapter 15 of the Extraordinary 
Session Laws of 1933 provides that 
a bank may issue preferred stock by 
amending their articles of incorpora
tion at a meeting of stockholders 
'* * * held after thirty days' notice 
stating the purpose and the time and 
place of holding such meeting, either 
mailed or published in the manner 
provided in Section 17 of Chapter 
89 of the Laws of Montana * * * .' 
If the common stock of the bank re
mains unchanged the issuance of 
preferred stock naturally increases 
the outstanding capital stock of the 
bank. Therefore, does the require
ment of six weeks' notice to increase 
the capital stock of the bank as out
lined in Section 17 of Chapter 89 
apply, or is thirty days' notice ac
cording to Chapter 15 of the Ex
traordinary Session sufficient to in
crease the capital stock by the is
suance of preferred stock? 

"If the common capital stock in the 
bank is to be either increased or de
creased at the time the articles of 
incorporation are amended to author-
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ize the issuance of preferred stock 
does it require six weeks' notice as 
provided by Section 17, Chapter 89, 
or is a thirty-day notice as provided 
in Chapter 15 of the 1933 Extraor
dinary Session sufficient?" 

Answering the question contained 
in the first paragraph of your letter, 
above quoted, it is my opinion that 
thirty days' notice as provided by 
Chapter 15, Laws of 1933-34, Ex
traordinary Session, is sufficient, if 
published or mailed according to the 
manner set out in Section 17, Chap
ter 89, Laws of 1927. The evident 
purpose of said Chapter 15 was to 
shorten the time in the case of issu
ance of non-assessable preferred stock 
to thirty days, the minimum require
ment under Section 10, Article XV 
of the Montana Constitution. Said 
Section 17, Chapter 89, may be con
sidered as having been amended to 
that extent. 

Chapter 15 provides the one excep
tion in the increase of the capital 
stock of a bank and that exception 
is when the capital stock is increased 
by the issuance of preferred stock. If, 
therefore, the articles of incorpora
tion are amended to authorize either 
an increase or a decrease in the com
mon capital stock, the six weeks' no
tice required by said Section 17, Chap
ter 89, is necessary. 

Opinion No. 82. 

Public Administrator-Estates
Fees, Recovery of. 

HELD: Where a public adminis
trator, in good faith and proceeding 
solely in the fulfilling of his duties, 
has filed for letters of administration 
and paid the fee and where an heir 
subsequently appears and successfully 
contests granting of letters (1) the 
county cannot refund the fee to the 
public administrator (2) but it would 
seem that the court would be au
thorized to require the repayment of 
such expenditure by the adminis
trator. 

Mr. William R. Taylor 
County Attorney 
Anaconda, Montana 

April 18, 1935. 

Your question is as follows: 

"The public administrator applied 
for letters of administration in an 
estate. He was justified in believ
ing that the deceased did not have 
any relatives in this State. Subse
quently to his filing for letters an 
heir appeared and successfully con
tested the granting of letters of ad
ministration to the public adminis
trator, and applied for and received 
letters of administration in his own 
name. 

"The public administrator ad
vanced the fee required for the fil
ing of letters of administration, and 
now would like to have that sum of 
money refunded." 

Your letter is not exactly clear as 
to whether you refer to the right of 
the clerk of court to refund the mon
ey, or the right of the public admin
istrator to receive same from the es
tate. 

If you are referring to the right of 
the county to refund this money, I am 
of the opinion that same cannot be 
done. 

If you are referring to the right of 
the court to require repayment of 
this fee by the administrator to the 
public administrator, there appears to 
be no direct authority. It is made 
the duty of the public administrator 
to take charge of estates under Sec
tion 9990, R. C. M. 1921, and he may 
be required to surrender his admin
istration to the proper party under 
Section 9994, R. C. M. 1921. 

Where he has acted in good faith 
and proceeded solely in the fulfilling 
of his duties, it would seem to me 
that the court would be authorized to 
require the repayment of his expen
ditures by the administrator. 

Opinion No. 83. 

Indians-Deaf and Blind School. 

HELD. 1. Part breed Indians, if 
otherwise eligible, may claim admit
tance to the Montana State School 
for the Deaf and Blind on the same 
basis as white children. 

April 19, 1935. 
Mr. Howard Griffin 
President, Montana State School for 

the Deaf and the Blind 
Boulder, Montana 

I have your letter of April 6, in 
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