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vestigation. The publication thereof
would require the special edition of a
newspaper and no doubt would cost
hundreds of dollars and could not
serve any useful purpose. It is not
a report of the affairs of a city within the meaning and purpose of the
statute.
Opinion No. 77.
Mines and Mining-Blue Sky' LawInvestment Company.
HELD: A mining company which
sells its own stock within the state
of Montana is an investment company
within the meaning of Section 4026,
R. C. M. 1921, as amended, and is
therefore subject to the provisions of
the Blue Sky Law.
April 4, 1935.
Hon. John J. Holmes
State Auditor
The Capitol
You have asked us whether or not
a mining company which sells its own
stock in the state of Montana, is subject to the provisions of our Blue Sky
Law as amended. The Blue Sky Law,
originally Chapter 85 of the Laws 'of
1913, appears in the Revised Codes
of 1921, as Sections 4026-4055 thereof. The legislature has seen fit to
amend Sections 4026, 4027, 4028, 4033,
4036, 4038, 4040, 4041, 4044 and 4050.
The statute in its original form and
as amended is designed to regulate
the business of investment companies
and stockbrokers. An affirmative
answer to the question depends then
on whether or not such mining company is an investment company, as
the term is defined by Section 4026,
Revised Codes 1921, as amended by
Section 1 of Chapter 47, Laws of 1933.
Section 4026, as so amended, reads
as follows:
"That name 'Investment Company'
as used in this Act shall include:
All domestic and foreign corporations, whether incorporated or unincorporated, associations, joint stock
companies,
partnerships,
firms,
trusts, common law companies, syndicates, pools, or any other form of
organization or association, organized or proposed to be organized, ex-

cept as otherwise provided in this
Act, who shall sell, attempt to sell,
or negotiate for the sale of, or of
taking subscriptions for any stock,
bonds, units or shares, or debentures,
evidence of indebtedness, certificates of interest or participation,
certificates of interest in profit
sharing agreement, collateral trust
certificates, contracts of interest,
diversified trustee shares, fixed
investment trusts, selected shares
corporations, investment contracts,
or contracts for the performance of
personal services of the furnishing of
materials in connection with the
burial or cremation of dead human
bodies, which contracts are to be
performed at a future time determinable only by the death of the person in connection with whose decease
said services are to be performed or
materials furnished, contracts or
agreements or securities of any kind
or character, to any person or persons in the State of Montana."
It is apparent, we think, that the
mining company is an investment
company within the meaning of section 4026, as amended. Any other
conclusion would do violence to the
plain language of the provlslOn.
(People v. Clum, 182 N. W. 136; National Bank of the Republic v. Price,
234 Pac. 231; Guaranty Mortgage Co.
v. Wilcox, 218 Pac. 133; Bracey v.
Darst, 218 Fed. 482: Strong v. Efficiency Apartment Corp., 17 S. W.
(2d) 1; Biddle v. Smith, 256 S. W.
453).

Opinion No. 79
Highway Patrol-Driver's License
-Federal Reservations.
HELD: 1. Every owner of a motor
vehicle must obtain a 50¢ driver's license before he may drive that motor
vehicle on the main or secondary highways of this state outside of incorporated cities and towns, but only one
license fee is required of the owner
no matter how many motor vehicles
he may possess. An additional 25¢
license will be required if a member of
the same family drives the same motor vehicle.
2. The mere fact that a person owns
a motor vehicle which is operated on
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the public highways, does not require
him to obtain a driver's license unless
he actually drives said motor vehicle
or some other motor vehicle.
3. Driver's license may be collected
on Federal Reserves.
April 12, 1935.
State Highway Commission
The Capitol
This will acknowledge receipt of
your letter of April 10, requesting an
opinion of this office upon the following questions, which we shall discuss
in the order in which they have been
presented.
"I. Is it necessary that the owner
have driver's license for each car
that is owned? That is, if a company or individual has a number of
cars, must the owner have a driver's
license for each of these cars?"
Section 10 of Chapter 185, Laws of
Montana, 1935, provides: "Within
sixty (60) days from and after the
passage and approval of this Act,
every owner and driver of a motor
vehicle, including motorcycles, shall
procure a driver's license from the
Registrar of Motor Vehicles or from
the County Treasurer of the county
in which applicant resides.
"The fee for a driver's license for a
taxi driver, truck driver or the ownel'
of a motor vehicle shall be fifty cents
(50¢); for any additional drivers of
passenger cars the fee shall be twentyfive cents (25¢)."
Section 6 of the same Act, declares
it to be. a crime to drive a motor vehicle without all proper licenses or
permits, on the main or secondary
highways of the state outside of incorporated cities and towns.
We are permitted to consider the
spirit and purpose of the entire act in
construing the above two sections.
(State v. Sedgwick, 46 Mont. 187, 127
Pac. 94; State v. Kall, 53 Mont. 162,
5 A. L. R. 1309; State v. Duncan, 55
Mont. 376, 177 Pac. 248; State v. Tullock, 72 Mont. 482, 234 Pac. 277; Cottonwood Coal Company v. Junod, 73
Mont. 392, 236 Pac. 1080; State v.
Mills, 81 Mont. 86, 261 Pac. 885; State
v. Hays, 86 Mont. 58, 282 Pac. 32;
McNair v. School District, 87 Mont.
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423, 288 Pac. 188, 69 A. L. R. 866;
Young v. Board of Trustees, 90 Mont.
576,4 Pac. (2d) 725; Campbell v. City
of Helena, 92 Mont. 366, 16 Pac. (2d)
1.)

Clearly the raison d'etre of both
sections 6 and 10 is to regulate and
not to raise revenue by taxing motor
vehicles or the owners thereof.
Again, the language used in the second paragraph of Section 10, supra,
is that "The fee for a driver's license
* * * for the owner of a motor vehicle shall be fifty cents (50¢)." It
does not say "an owner's license." A
driver's license is personal (42 C. J.
Section 217, p. 743); it may not be
transferred, assigned or sold; it may
under the act be revoked.
Accordingly, it is our opinion that
under the two sections quoted above
every owner of a motor vehicle will
be required (when Chapter 184, supra,
becomes effective) to obtain a 50¢
driver's license before he may drive
that motor vehicle on the main or secondary highways of this state outside
of incorporated cities and towns. We
believe, however, that only one fee is
required of the owner no matter how
many motor vehicles he may possess.
It would seem if more than one person
drives the same motor vehicle, as in
the case of members of the same
family, that an additional twenty-five
cent (25¢) driver's license will be required.
"2. Is it necessary for the owner
of an individual vehicle to have a
driver's license if they do not drive?
That is, if they have a chauffeur, the
chauffeur of course would be licensed
but is it necessary for the owner
also?"
This question is answered in our
reply to question No.1, above. In
other words, it is our opinion that the
mere fact that a person owns a motor
vehicle which is operated on the public highways, does not require him to
obtain a driver's license unless he actually drives said motor vehicle or
some other motor vehicle.
"3. May the driver's license be collected on reserves, such as Fort Peck,
or for drivers in the National Parks,
such as Glacier National Park?"
This question, we think, has been
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answered in the affirmative by an tory of this bill in both the Senate
opinion of Attorney General Rankin, . and House Journals.
Volume 9, Report and Official OpinThe amendment to Section 4932, R.
ions of Attorney General, p. 135, and C. M. 1921, made in the bill as introby opinions No. 578 and 589 rendered duced, was as follows: "That conby this office.
stables in townships having a population of 10,000 people and not exceedOpinion No. 80.
ing 20,000 people, shall each receive
a salary of $900.00 per annum, payConstables-Salary-Statutes, Enact- able
monthly from the county treasment of-Legislative Assembly,
ury. Constables in townships havExamination of Journals.
ing a population of more than 20,000
HELD: Where the House Journal people shall each receive a salary of
shows that amendments proposed by $1,500.00 per annum, payable montha Joint Committee on Conference ly from the county treasury, and conwere regularly adopted by a majority stables in such townships shall reof the members of the House, and ceive no other fees for civil suits or
where the Senate Journal fails to dis- criminal actions except mileage in the
close that the report of the committee performance of their duties. Any such
on conference was ever submitted to fees received by the constables shall
that body, a law may not be attacked be turned over to the County Treason the ground that is was irregularly urer."
passed, for the reason that the vote
The biII passed the House without
on the adoption of a conference com- amendments and was referred to the
mittee report or on amendments Senate.
adopted by another house is not a
On February 20, the following re"vote on final passage" and courts port of the Committee of the Whole
may only examine the journals to in the Senate was adopted: "That
determine whether the aye and no House Bill No. 76 be amended in Secvote was recorded upon final passage. tion 1 by striking out in line 42, the
Chapter 152, Laws of 1935, providing figures '10,000' and inserting in lieu
for fees and salaries of constables is thereof the figures '12,000'; and, as
not vulnerable to attack upon that so amended, recommend said House
ground.
Bill No. 76 be concurred in."
The biII as amended was then passApril 17, 1935. ed on third reading and sent back to
the House and the House refused to
Hon. Harry Meyer
concur in the Senate amendment;
State Senator
thereupon a Conference Committee
Butte, Montana
was requested and appointed.
I have your letter of March 30, relOn March 1, 1935, we find the folative to Chapter 152, Laws of Monlowing entry in the House Journal:
tana, 1935.
"Mr. Speaker:
We have been requested to render
"We, your Committee on Conferan opinion as to whether or not the
ence of House Bill No. 76, beg leave
provisions of this chapter, which proto report as follows:
vide for the payment of a salary to
"Amend Section 1 by inserting in
constables in townships having a cerline 46, after the word 'townships',
tain population, apply to incumbent
the following: 'where the population
constables. We have prepared an
is twelve thousand (12,000) people
opinion in which we held that under
and not more than thirty-five thouArticle V, Section 31 of the Constitusand (35,000)'. And as amended, do
tion of Montana, these provisions do
pass.
Signed: Meyer, Campbell,
not apply to incumbent constables.
Armstrong for the Senate. Conner,
This opinion has not yet been issued
Gordon, Pad bury for the House.
however, but as soon as it has, I shall
be glad to see that a copy of it goes
"On motion of Conner, duly secforward to you.
onded, report of the Conference Committee on Senate amendments to
As you requested in your letter of
House Bill No. 76, was adopted by
March 30, we have followed the his-

