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stitution (see 46 C. J. 256, and cases 
cited therein, and 8 Report and Of
ficial Opinions of Attorney General, 
pp. 340 and 374), the better reas<?ned 
cases which make up the great weIght 
of authority are those holding .that 
such a provision applies to offIcers 
holding offices created by the legis
lature as well as those created by the 
constitution and that no distinction 
should be made in applying the rule 
as between the two classes. (County 
Commissioners of Calvert County v. 
Monnett, 164 Atl. 155; Crawford v. 
Hunt 17 Pac. (2d) 802; State ex reI. 
Gilbe~t v. Board of County Commis
sioners, 222 Pac. 654, 31 A. L. R. 
1310; Annotation, 31 A. L. R. 1316; 
46 C. J. 1022-1023; Ann. Cas. 1914C, 
page 214; Throop on Public Officers, 
Sections 1 to 15.) 

In County Commissioners v. Mon
nett, supra, decided by the Court of 
Appeals of Maryland in 1933, the 
court quoted with approval the fol
lowing language from Richie v. Phil
adelphia, 37 Pa. Super. Ct. 190, af
firmed 225 Pa. 511, 74 A. 430, 26 L. R. 
A. (n.s.) 289: "Many important of
fices exist which are not provided for 
by the constitution, and the number 
is increasing from year to year. The 
duties of these officials are various 
and of some of them highly impor
tant. The compensation of many of 
them is large, their existence' is in 
harmony with the constitution and we 
must assume that the framers of that 
instrument did not overlook the fact 
that the necessities or convenience of 
the commonwealth would call for an 
increase of public officers with vari
ous new duties. It is hardly to be 
supposed that the general expression 
of the constitution would have been 
used in view of the number of offices 
then in existence and likely to be 
created by the will of the legislature 
if the prohibition was only to apply to 
the comparatively small number 
whose existence was required by that 
instrument." 

In State ex reI. Gilbert v. Board of 
County Commissioners, supra, the 
Supreme Court of New Mexico said: 
"* * * we think a person who is elect
ed to a public office for a fixed and 
definite term, whose functions and 
duties affect the public, is an officer 
within the intendment and meaning 
of the constitutional provision in 

question, without regard to whether 
the office is one created by the Con
stitution or by the legislatUre." 

As to those constables elected in 
November, 1934, who hold office in 
townships having a population of 
more than 12,000 people, do the pro
visions of Chapter 152, quoted above, 
result in an increase or diminution of 
the emolument heretofore received by 
them under Section 4932? 

We believe that they may result in 
either or both since clearly under Sec
tion 4932, supra, before the' passage 
of Chapter 152, supra, there was no 
limit to how much or how little the 
annual emoluments of such a con
stable might be. 

"A constitutional proviSion for
bidding the change of the compensa
tion of an official during his term 
of office is inexorable. It admits of 
no exceptions and it affords no op
portunity for evasion by the legisla
ture or other body." (22 R. C. L. 
534.) 

. "The fact that plaintiff is seeking 
to obtain compensation by salary, 
instead of by fees, is a very strong 
circumstance tending to show that 
the compensation has been increased 
by the amendatory act, for it is not 
probable he would be invoking the 
power of the court to obtain a salary 
which was no greater than he was 
receiving under the fee system." 
(Keith v. Ramsey, 167 Pac. 408.) 

It is, therefore, our opinion that 
the provision quoted above from 
Chapter 152, supra, does not apply to 
incumbent constables who were elect
ed or appointed prior to March 13, 
and will not apply to such constables 
until their present term expires. As 
to them the law is held in abeyance. 
(46 C. J. 1022.) 

Opinion No. 66. 

Taxation-Personal Property, Lien of 
Tax On--County Commissioners

Illegal Taxes, Collection Of. 

HELD: 1. The tax upon personal 
property belonging to purchaser of 
real estate on contract, title to which 
remains in vendor, is not a lien upon 
such real estate. 

2. The county commissioners may 
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prevent the collection of an illegal tax 
and, if necessary, correct the records. 

March 23, 1935. 
Mr. H. H. Longenecker 
County Treasurer 
Hamilton, Montana 

Upon request of the county com
missioners, you have submitted the 
question whether the county treasurer 
may legally collect from the vendor 
of real estate taxes upon personal 
property belonging to the purchaser, 
which personal property together 
with the real estate was assessed in 
the name of the purchaser. 

The facts, so far as we are advised, 
are these: The purchaser never re
ceived the deed to the real estate as 
he defaulted on the contract. The 
vendor has paid the 1931 taxes on the 
land and has tendered the taxes on the 
land subsequent thereto, but the coun
ty treasurer refuses to accept them 
because such tender does not include 
the tax on the personal property be
longing to the purchaser, which ap
pears to be a lien on the real estate 
since both the real estate belonging 
to the vendor and the personal prop
erty belonging to the purchaser were 
assessed to the latter. The vendor 
refuses to pay the t.axes upon the 
personal property belonging to the 
defaulting purchaser. 

We are not advised as to why the 
assessor assessed the real estate be
longing to the vendor in the name of 
the purchaser. Had the assessment 
been made in the name of the vendor, 
the owner of record thereof, no diffi
culty would have arisen as the per
sonal property of the purchaser 
would not then have appeared as a 
lien against the real estate. Chapter 
18, Laws of 1925, amending Section 
2153, R. C. M. 1921, provides that 
"every tax due upon personal prop
erty is a lien upon the real property 
of the owner thereof." The same lan
guage was used in Chapter 182, Laws 
of 1933, amending said Chapter 18. 

It has heretofore been held by this 
office that the holder of the legal title 
alone should be considered the owner 
of the land and that the lien of the 
tax upon the personal property of the 
purchaser would not attach as a lien 

upon the land. (See Volume 10, Opin
ions of the Attorney General, page 
287, and Volume 9, Opinions of the 
Attorney General, page 440.) With 
these opinions we agree. This is not 
a question of an "illegal levy" upon 
either the real or personal property. 
(See First National Bank v. Sanders 
County, 85 Mont. 450, 279 Pac. 247.) 
Both the levies upon the real estate 
and the personal property are legal. 
Hence the remedy of the taxpayer as 
provided by Section 2269, R. C. M. 
1921, as amended by Chapter 142, 
Laws of 1925, is not applicable. The 
question rather is one of a tax "ille
gally collected," or attempted to be 
collected, and therefore Section 2222, 
R. C. M. 1921, providing for the re
funding of taxes illegally collected, 
would be applicable. Here an attempt 
is being made to collect from A the 
tax due from B on property belonging 
to B. This is illegal because, as we 
have shown above, the tax on B's 
personal property is not a lien upon 
A's real estate. An "illegal collection" 
of a tax is attempted. Since the coun
ty commissioners have authority to 
refund a tax illegally collected, they 
necessarily have the authority to pre
vent it in the first instance as there 
would be no purpose or equity in col
lecting illegal taxes and then ordering 
a refu)1d. (See opinion given to Ber
tha M. Lorenz, May 20, 1933, No. 214, 
Volume 15, Opinions of the Attorney 
General.) The manifest error in the 
records should be corrected. 

The facts in this case, so far as we 
know or understand them, in our 
opinion, do not constitute an estoppel 
as against the vendor. It would cer
tainly require a very strong showing 
indeed to permit the county to collect 
from one, taxes which should be paid 
by another. 

Opinion No. 68. 

Montana Rural Rehabilitation Cor
poration-Rural Rehabilitation 

Corporation - Attorney 
General, Opinions. 

HELD: The Montana Rural Re
habilitation Corporation is a private 
corporation, organized under the laws 
of Montana in the form prescribed 
for other corporations operating for 
profit, and the Attorney General is 
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