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porations desiring to do business in 
the state to file copy of charter and 
statement with the secretary of state, 
nor Chapter 169, Laws of 1931, re
quiring such corporations to pay cer
tain fees when filing their charter and 
requiring the filing of an annual 
statement with the secretary of state, 
contemplate the regulation of foreign 
corporations that are exclusively en
gaged in employment by the United 
States Government. 

Hon. Sam W. Mitchell 
Secretary of State 
The Capitol 

March 6, 1935. 

In your letter of March I, you have 
asked for our opinion upon the fol
lowing question: "Is a foreign cor
poration, exclusively engaged in the 
performance of construction contracts 
for the United States Government in 
this state, required to file an annual 
report and otherwise comply with 
Chapter 169, Laws of Montana, 
1931 ?" 

Section 6651, R. C. M. 1921, requires 
certain foreign corporations desiring 
to do business in this state, to file a 
copy of their charter and a statement 
with the secretary of state. Chapter 
169, supra, requires such corporations 
to pay certain fees when filing their 
charters and to file an annual state
ment with the secretary of state 
"stating the proportion of its capital 
stock represented in the State of 
Montana by its property located and 
business transacted therein during 
the preceding year" and in some in
stances to pay an additional fee upon 
the filing of such annual statement. 

It is our opinion that neither Sec
tion 6651 nor Chapter 169, cited above, 
contemplate the regulation of corpor
ations that are exclusively engaged 
in employment by the United States 
Government. 

The general rule of law applicable 
is stated in 14a C. J. 1256: "So every 
corporation of any state in the employ 
of the United States has the right to 
exercise the necessary corporate pow
ers and to transact the business re
quisite to discharge the duties of that 
employment in every other state in 
the Union without permission grant-

ed, or conditions imposed by the lat
ter." 

And again in Thompson on Corpor
ations, 3rd Edition, Volume 8, Section 
6592: "Another exception to the gen
eral rule of unlimited state control 
over foreign corporations occurs 
where the corporation is engaged in 
the business of the general govern
ment. Such corporations to the ex
tent of the federal business, may do 
such business in other states without 
obtaining a license or other permit, 
and even against the prohibition of 
the state. A state may lawfully pro
hibit foreign corporations other than 
those engaged in interstate or for
eign commerce or which are employed 
by the federal government from 
transacting business in the state 
without first obtaining a permit." 

Mr. Justice Bradley's illustration of 
the rule in Stockton v. Baltimore & 
New York Railroad Company, 32 Fed. 
Rep. 9, that "if Congress should em
ploy a corporation of shipbuilders to 
construct a man of war, they would 
have the right to purchase the neces
sary timber and iron in any state of 
the Union," is often quoted with ap
proval. Mr. Justice Field said, in 
quoting the illustration, "and we may 
add, without the permission and 
against the prohibition of the state." 
(Pembina Mining Company v. Penn
sylvania, 125 U. S. 181, 31 L. Ed. 650, 
8 Sup. Ct. 737.) 

Of course, the above rule, which is 
an exception, does not extend to for
eign corporations doing business in 
this state for two or more customers, 
one of whom is the federal govern
ment and others who are private indi
viduals. (State v. Western Union 
Telegraph Company, 75 Kan. 609, 90 
Pac. 299.) Their situation is similar 
to foreign corporations engaged both 
in interstate and intrastate com
merce. (Chicago, Milwaukee, St. Paul 
& Pacific Rd. Co. v. Harmon, 89 Mont. 
I, 295 Pac. 762; also 14a C. J. 1248.) 

From what has been said above, 
however, your question must be an
swered in the negative. 
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Board of Beauty Culturists is not au
thorized to require payment of a re
gistration fee by students who enter a 
beauty school for training since such 
students are not practicing or teach
ing cosmetology. 

March 9, 1935. 
Mr. Leif Fredericks 
Supervisor, Civilian Rehabilitation 
The Capitol 

This will acknowledge receipt of 
your letter of February 8, which is 
as follows: 

"I have learned that the State Ex
amining Board of Beauty Culturists 
recently issued an order requiring 
that a registration fee of $15 must 
be paid to the Board by all persons 
wishing to enter a Beauty School for 
training, before their enrollment will 
be permitted. It seems to me that 
this is a usurpation of authority 
neither granted nor implied by the 
state law regulating the practice of 
cosmetology, and I would like a rul
ing by your office on the legality of 
the Board's action. 

"The Rehabilitation Bureau pro
vides training for this trade or pro
fession to a number of persons each 
year, and the imposition of this fee 
will result in additional and unwar
ranted training costs. In its efforts 
to restore handicapped men and 
women to economic usefulness, the 
Bureau avails itself of the instruc
tional facilities of numerous schools 
and educational institutions. Never 
before, in my experience, has a State 
Board assessed what amounts to a 
filing fee against a person wishing 
to prepare himself for a gainful oc
cupation in a trade school. 

"Another questionable regulation 
promulgated by the Board is one 
limiting to ten the number of stu
dents to an instructor in a beauty 
school, and setting a definite time or 
date for enrollment. The operation 
of this rule or order may conceivably 
interfere with expeditious training, 
when such is important, and cause 
considerable inconvenience." 

Section 15 of Chapter 104, Laws of 
Montana, 1929, provides: "Each ap
plicant for examination and applicant 

for admission without examination by 
virtue of a license issued in another 
jurisdiction, shall pay at the time of 
such application a fee of Ten Dollars 
($10.00). Each person engaged in 
any of the practices defined herein 
shall pay a fee of Five Dollars ($5.00) 
for the issuance of the license certifi
cate and each renewal thereof. Each 
person conducting a school referred 
to herein shall pay an annual fee of 
Twenty Five Dollars ($25.00). Such 
fees shall be paid in advance to the 
Secretary of the Board, and no mon
eys shall be paid out of the funds of 
the Board except upon warrant au
thorized by majority vote of the 
Board and signed by the President 
and Secretary of the Board." 

Section 15, supra, is the only pro
vision which we have found authoriz
ing the Montana State Examining 
Board of Beauty Culturists to assess 
or col~ect fees, and its authority to 
collect a registration fee of $15.00 
from all persons matriculating in a 
school of beauty culture, must be 
found in that section. 

"Where fees cannot be exacted by 
an officer for the purposes pre
scribed in the statute authorizing 
them, they cannot be exacted at all, 
and, if collected without authority, 
can be recovered by the person from 
whom they are exacted unless he is 
otherwise barred." (State v. Dun
bar, 53 Ore. 45, 98 Pac. 878, 20 L. R. 
A. (U. S.) 1015). 

With this general observation in 
mind, when we analyze Section 15, 
supra, we are unable to understand 
by what distortion of language it 
could be said that this section gives 
the board authority to adopt the rule 
to which you refer. The board may 
exact fees from three classes of per
sons-applicants for admission to 
practice ($10.00), persons engaged in 
the practice or teaching of cosmet
ology ($5.00 per year), and persons 
conducting a school of beauty culture 
($25.00 per year)-and from no others. 

Clearly, students enrolling in a 
school of beauty culture, are not per
sons applying for admission to prac
tice and are not persons conducting 
a school of beauty culture. Are they 
persons engaged in the practice or 
teaching of cosmetology ? We think 
not. 
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We understand that it is sometimes 
the practice for schools of beauty cul
ture to solicit patrons and for stu
dents enrolled therein to "practice" 
upon such patrons under the supervi
sion of a teacher. It is not infrequent 
for the schools to charge such patrons 
for the service thus rendered, which 
charge, we are told, is usually suffi
cient to pay for the cost of materials 
used on the patron and other costs, 
but is less than the charge usually 
asked for by licensed practitioners. 
The same practice is followed by 
many reputable medical and dental 
colleges and recently, even in law 
schools. But we have been unable to 
find any statutory or judicial expres
sion to the effect that internes or 
students employed in dental or legal 
clinics are engaged in the practice of 
medicine, dentistry or law. On the 
contrary, the authorities we have 
seen are all the other way. (Beaver 
Brook Resort Co. v. Stevens, 230 Pac. 
121; State v. Faatz, 76 Atl. 295.) By 
the same token we do not feel that 
the courts would hold that students 
studying in a school of beauty culture 
could be said to be "engaged in the 
practice of cosmetology". 

"To practice a profession is to hold 
one's self out as following that pro
fession as a calling as one's usual 
business." (Beaver Brook Resort 
Co. v. Stevens, supra.) 

In State v. Faatz, supra, it was 
held that the fact that an unregis
tered assistant or student employee 
of a licensed dentist filled a tooth for 
a patron and thereafter collected a 
fee v.:hich he paid over to his employ
er, dld not constitute practicing den
tistry without a license. The court 
i~ tha~, case made this apt distinc
~lon: A young man may be prepar
mg to enter the dental profession; 
but he cannot, within the meaning of 
the statute, be said 'to engage in the 
practice of dentistry' until he em
barks in it, until he holds himself out 
as a dentist, either by a series of con
tinuous acts, covert or open, or by 
advertising himself in some way as a 
dentist, or as a doctor of dental sur
gery. If he hold himself out to the 
public as a duly qualified dentist em
barked in the profession, and offer to 
practice as such, this would be en
gaging in the practice of dentistry 

within the true sense and meaning of 
this act, even though his first patient 
had not yet called." 

Again, it must be remembered that 
Chapter 104, supra, as amended, is' a 
penal and not a remedial statute. Any
one violating its provisions is guilty 
of a crime. (Section 17, as amended 
by Chapter 13, Laws of 1931.) 

Section 2 of this Act says that "the 
practice and teaching of cosmetology 
is defined to be and includes any or 
all work generally and usually includ
ed in the term 'Hairdressing' and 
'Beauty Culture' and performed in so
cal~ed hairdressing and beauty shops, 
WhlCh work is done for the embellish
ment, cleanliness and beautification of 
the hair, scalp, face, arms or hands." 

Such a definition may not be 
strained by construction to include 
terms and restrictions not intended by 
the legislature, as that intent is man
ifested by the language used. The 
question is not what the legislature 
actually meant to say but what is 
the meaning of what the legislature 
has said. The definition quoted is ex
pressly limited to "anv or all work * * 
* performed in so-cailed hairdressing 
and beauty shops." It does not ex
tend to work performed in cosmetol
ogy or beauty schools. 

Again, the authority asserted by 
the board in adopting the rule we 
are considering would seem to contra
vene certain express provisions of the 
act. If it be contended that students 
of so-called beauty schools are en
gag-ed in the practice of cosmetology 
and therefore liable to pay fees as
sessed by the board then such stu
dents should first be required to com
ply with Section 3 of Chapter 104, 
supra, as amended by Chapter 14, 
Laws of Montana, 1931, which sets 
forth the requirements to teach or to 
practice cosmetology, and Section 8 
relating to the examination of app1i~ 
cants for admission to practice. 

Even if all that has been said here
in is incorrect and the courts should 
hold that the students of a school are 
engaged in the practice of cosmetol
ogy and must pay the fee required of 
practitioners, that fee is fixed by Sec
tion 15 at $5.00 per year and the leg
islature alone can change it. 

We also wish to call your attention 
to the following provision of Chapter 
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85, Laws of Montana, 1935, which be
came law on March 5, when it was ap
proved by the Governor: "Provided 
that physically handicapped persons 
trained for cosmetology under the 
state Bureau of Vocational Rehabili
tation shall, for a period of one year 
immediately following their gradua
tion, be' exempted from this examina
tion and the fees described in Section 
15 of this Act. Upon certification 
from the State Supervisor of Rehabil
itation that a Bureau beneficiary has 
successfully completed the required 
apprenticeship or training in a shop 
or beauty school, the Secretary of the 
state Board shall issue to such person 
the necessary certificate or license to 
practice the profession in Montana." 

We believe that it was the intention 
of the legislature, in adopting this be
nign provision, to exempt those phy
sically handicapped persons trained 
by your department from the pay
ment of all fees until they have been 
practicing as cosmetologists for a pe
riod of one year. 

You also question the authority of 
the board to adopt a rule requiring an 
inspector for every ten students en
rolled in a school of beauty culture, 
and setting a definite time or date for 
enrollment. We have been advised 
that the validity of this rule has been 
attacked in an action pending before 
the court in the Thirteenth Judicial 
District, in and for the County of Yel
lowstone. That being true, it would 
be improper for this office to discuss 
the matter. 

Opinion No. 58. 

Counties-County Land-Oil and Gas 
Leases, Cancellation of. 

HELD: In a suit to cancel an oil 
and gas lease three things must be 
shown: First, a valid forfeiture; sec
ond, demand for release; and, third, 
the failure of the lessee, his successor 
or assigns, to release the lease of' rec
ord. 

Mr. W. M. Black 
County Attorney 
Shelby, Montana 

March 12, 1935. 

Your letter to us of March 2, anent 
the judgment in favor of the plaintiff 

in the case of Adams v. Toole County, 
whereby a certain oil and gas lease 
was cancelled, and the advisability -of 
appealing to the Supreme Court there
from, has been received and duly con
sidered. 

Through the tax deed issued to 
Toole County by its treasurer on Au
gust 3, 1934, the defendant in the ac
tion became the successor in interest 
of the Radigan-Hungerford Company 
as assignee of Gordon Campbell, the 
lessee of the 320-acre tract of oil land 
involved. As such successor it became 
entitled to the benefits of the lease 
but at the same time assumed the 
burdens thereof. (Sunburst Oil & Re
fining Co. v. Callender, 84 Mont. 178.) 

The record discloses an implied co
venant on the part of the lessee to 
operate the well with reasonable dili
gence, but discloses no provision for 
forfeiture in connection therewith. 
There are respectable authorities 
which support the view that before a 
forfeiture of the lease can be declared 
for failure to so operate the lessor 
must give notice of his intention to 
forfeit unless production is resumed 
within a reasonable time. (Wapa Oil 
& Development Co. v. McBride, 201 
Pac. 984; Utilities Production Corpor
ation v. Riddle, 16 Pac. (2d) 1092; 
Herbert v. Graham, 237 Pac. 58; 2 
Thornton on Oil and Gas 518; Sum
mers on Oil and Gas 471; Merrill on 
Implied Covenants, 148 et seq.) If 
this conception be sound, the com
plaint and the evidence corresponding 
thereto are insufficient to sustain the 
judgment. 

In a suit of this kind three things 
must be shown: First, a valid forfei
ture; second, demand for release; and, 
third, the failure of the lessee, his 
successor or assigns, to release the 
lease of record. (Solberg v. Sunburst 
Oil & Gas Co., 70 Mont. 177.) 

We have before us a copy of the 
lease. Evidently the plaintiff did not 
plead the instrument in haec verba: 
neither did she plead it entirely ac
cording to its legal effect. It was not 
offered in evidence at the trial. In 
form it was an "unless" lease, though 
that was not made to appear. Our 
Supreme Court has held that the 
breach of an implied covenant, such 
as this, in an "unless" lease ipso facto 
terminates the same. (Berthelote v. 
Loy Oil Co., 95 Mont. 434.) 
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