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make contracts for textbooks in the 
following branches, to-wit: Reading, 
spelling, writing, arithmetic, geogra­
phy (elementary and advanced), lan­
guage and grammar, physiology and 
hygiene, civil government (State and 
National), history of the United States 
(elementary and advanced) and ele­
mentary agriculture." 

In the next succeeding paragraph 
is the following: "Said Commission is 
hereby empowered to adopt such other 
textbooks supplementary to the basal 
textbooks above referred to as it may 
deem advisable. But no supplementary 
textbooks shall be used in any of the 
schools in this state except in con­
nection with and supplementary to 
the basal textbooks adopted by the 
said State Textbook Commission as 
provided in this Act. * * *" 

The words "basal textbooks" used 
as above, being in the plural, causes 
some confusion in determining wheth­
er the statute means the plural form 
shall apply to "basal textbooks" or is 
used in reference to the basal text­
books of the numerous branches of 
learning referred to. In our opinion 
the statute means that one particular 
publislier's textbook shall be provided 
for each branch of learning, as a basal 
textbook in that branch, and such sup­
plemental textbooks on the same 
branch of study may be chosen as 
the commission may determine upon. 
If it were the intention of the legis­
lature to authorize the selection of co­
basal textbooks on a single branch of 
study, it would have been a simple 
matter to say so rather than the use 
of "supplementary textbooks." 

Opinion No.4. 

Banks and Banking-Depositor's 
Agreement. 

HELD: Form of depositor's agree­
ment submitted is legal and binding 
upon depositors who sign it. 

December 11, 1934. 
Hon. Frank H. Johnson 
Superintendent of Banks 
The Capitol 

You have submitted the question 
whether or not the depositor's agree­
ment, signed by the depositors of the 

Farmers State Bank of Bainville, 
Bainville, Montana, is legal. 

This agreement reads as follows: 
"I, the undersigned, having sur­

rendered to the Farmers State Bank 
of Bainville, Bainville, Montana, my 
certificate of deposit in said bank, 
amounting to ____________ Dollars, and hav-
ing agreed to accept in lieu thereof a 
new certificate of deposit in said 
of deposit in said bank. amounting 
bank for fifty per cent (50%) of the 
amount of said old certificate in full 
settlement thereof, do hereby ac­
knowledge that I voluntarily made 
such compromise settlement in con­
sideration of enabling said bank to 
recapitalize by the issuance and sale 
of preferred stock in the amount of 
Twenty-five Thousand Dollars ($25,-
000.00) to the Reconstruction Finance 
Corporation, and in further consider­
ation of the Bank resuming normal 
banking functions, I hereby surren­
der and waive all my rights, claims, 
or demands against said bank, ex­
cept new certificate of deposit." 
In my opinion this agreement is 

legal and binding upon all depositors 
who sign the same. 

Opinion No.5. 

Water Conservation Board-Governor 
-Traveling Expenses. 

HELD: Expenses of a trip to Wash­
ington, D. C., by the Governor at the 
direction of the Water Conservation 
Board for conferences in relation to 
an application for loan and in fur­
therance of the general program of 
the State for water conservation, are 
administrative expenses of the Board. 

December 11, 1934. 
Hon. Sam W. Mitchell 
Secretary of State 
The Capitol 

You inquire as to the validity of a 
claim for expenses paid by Governor 
F. H. Cooney on a trip to Washington, 
D. C., for conferences relative to ap­
plication by the Water Conservation 
Board of the State of Montana to bor­
row money for the construction of 
dams for irrigation under a project 
commonly known as the Rock Creek 
Water Users' Association, in Carbon 
County, Montana. 
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On September 27, 1934, the Water 
Conservation Board unanimously 
adopted the following resolution: 

"BE IT RESOLVED, that the State 
Water Conservation Board requests, 
authorizes and directs Governor F. 
H. Cooney to go to Washington, D. C. 
as soon as possible, to take up with 
-the President of the United States or 
other governmental officials, the 
matter of the application of the Rock 
Creek Water Users' Association Pro­
ject, and the allotment of funds for 
the development of the water con­
servation program for the State of 
Montana, and such other matters 
pertaining thereto which may be 
necessary to the welfare of the peo­
ple of the State of Montana, and that 
the Water Conservation Board may 
best serve the people of the State; 
and that the expenses of such trip 
be paid from the funds of such Water 
Conservation Board." 

In particular, the question is asked 
as to whether or not this expense may 
be considered as an administrative 
expense of said Board, or an expense 
directly chargeable to some project. 

Section 5 of Article VII of the Con­
stitution of Montana provides: "The 
supreme executive power of the state 
shall be vested in the governor, who 
shall see that the laws are faithfully 
executed." 

The law creating. the Water Con­
servation Board of Montana is Chap­
ter 35 of the Laws of Montana, Extra­
ordinary Session of the Twenty-third 
Legislative Assembly. Section 16 
thereof provides for an administration 
fund and an appropriation therefor. 
It further provides: "All general ad­
ministrative expenses of the board and 
the cost of investigations as author­
ized in Section 5, of this Act, shall 
be paid from the Administration Fund 
and also the cost of all preliminary 
work on any project, and all expenses 
directly chargeable to such project, 
prior to the receipt of the proceeds of 
bonds, shaH be paid from the Admin­
istration Fund." 

Section 5 of such Act provides for 
the construction of works such as are 
contemplated in connection with this 
project. It contains the following pro­
vision: "The purpose of this Act is to 
meet, so far as possible, a state-wide 

need for the conservation and use of 
water, through the construction and 
operation of projects designed for such 
purposes." 

The Board is therefore empowered 
to make such investigations as may 
be necessary to plan and carry out 
a comprehensive state-wide program 
of water conservation. Under Section 
13 of said Act the Board is expressly 
authorized to enter into contracts with 
the United States in relation to such 
projects. Section 3 of the Act author­
izes the Board to employ counsel. 
Section 1 of the Act declares water 
conservation a state purpose. 

By virtue of this Act and its pro­
visions the State Water Conservation 
Board requested and directed the Gov­
ernor of this State, in the resolution 
quoted above, to make a trip to Wash­
ington, and during this trip the ex­
penses were incurred concerning which 
inquiry is made in your letter. 

When we compare the term "ad­
ministrative", as used in connection 
with the terms "officers" or similar 
nouns, we find that the terms "execu­
tive" and "administrative" are con­
strued as synonyms. (Saint v. Allen, 
169 La. 1046, 126 So. 548, 555; Sheely 
v. People, 54 Colo. 136, 129 Pac. 201.) 

The rule is thoroughly established 
that where an officer is required to 
perform a certain duty, and in the 
performance of such duty incurs nec­
essary expenses and an appropriation 
is made to cover such expenses, he 
may be reimbursed for same. (An­
drews v. U. S., 2 Story 202, (Opinion 
by Judge Story); U. s. v. Flanders, 112 
U. S. 88.) 

Section 22 of the Act provides that 
same shall be liberally construed. 

The Water Conservation Board, in 
the performance of its duties, deter­
mined that it was necessary that the 
Governor of this State be requested 
to travel to Washington in the fur­
therance of this project and the gen­
eral program of the State for water 
conservation. It appears that such 
trip was warranted and that same was 
made in the performance of an ad­
ministrative function. 

It cannot be questioned but that, if 
in order to expedite and secure the 
approval of a pending application for 
a loan it became necessary for the 
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Board to send an attorney to Wash­
ington for that purpose, the Board 
would have authority to do so and to 
pay his expenses and a reasonable at­
torney fee therefor. It therefore ap­
pears clear that if the Board con­
sidered the Governor of the State to 
be able to render a greater service in 
this regard, the Board would have au­
thority to request him to make such 
trip and to pay his expenses incurred 
therein. 

The claim is legal and should be 
allowed. 

Opinion No.6. 

Schools-Teachers-Elementary 
State Certificates. 

HELD: Where an applicant for an 
elementary state certificate for teach­
ers has had one such state certificate 
but has failed to qualify for a renewal 
by teaching thereunder for 18 months 
and has allowed same to lapse, the 
Board of Educational Examiners has 
discretionary power to grant or re­
fuse such certificate in accordance 
with regulations established by such 
Board. 

December 12, 1934. 
Miss Elizabeth Ireland 
State Superintendent of 

Public Instruction 
The Capitol 

The question is submitted to our of­
fice in relation to the right of an ap­
plicant, a teacher, to receive a state 
certificate. This party has been elect­
ed county superintendent and is re­
quired to be the holder of a state cer­
tificate before she can take office. 
(Chapter 118, Laws of Montana, 1929.) 
It appears that the applicant has it 

sufficient preliminary education ami 
a sufficient number of credits as re­
quired under the laws of this State. 
The applicant is a graduate of a nor­
mal school without the State of Mon­
tana. 

In 1927 the applicant was granted 
a state certificate under the provi­
sions of Section 1092, R. C. M. 1921, 
as amended by Chapter 131, subdivi­
sion 6 (b) 3, Laws of 1923. The hold­
er of this certificate did not teach 

under the same within the State of 
Montana, and same expired in the 
year 1933. The applicant applied for 
another certificate and on July 1, 1934, 
was granted a temporary state cer­
tificate. 

Attention is also called to the fact 
that Section 1098, R. C. M. 1921, as 
amended by Chapter 147, Laws of 
1931, page 345, relates to renewals of 
state certificates and provides that 
"no elementary or secondary state 
certificate shall be renewed unless said 
applicant shall have taught success­
fully thereon for eighteen (18) months 
during the life of said certificate." 
As the applicant did not teach for 18 
months during the period of her for­
m€!r state certificate she is clearly not 
entitled to a renewal thereof under 
the prOVisions of the statute last 
quoted. 

The applicant submits that she is 
entitled to a state certificate under 
the provisions of Chapter 147, Laws 
of 1931, amending Section 1092, R. C. 
M. 1921, as amended, and in particu­
lar under subdivision 5 (b) 2 thereof. 
Such Act is in part as follows: "An 
elementary state certificate may be 
issued by the State Board of Educa­
tional Examiners to a graduate of any 
standard normal school or other high­
er educational institution within or 
without the State in accordance with 
regulations established by said Board 
and approved by the State Board of 
Education, * * *." 

It may be that the legislature in­
tended the question of a second state 
certificate to be covered solely by the 
provisions of the statute in relation to 
renewals, quoted above. It is ex­
tremely difficult to determine what 
was the intention of the legislature 
in that regard. 

To hold that a teacher, who has one 
state certificate and is ineligible to a 
renewal thereof for failure to teach 18 
months thereunder, may permit same 
to lapse and soon thereafter compel 
the issuance of another certificate as 
if such prior certificate had not been 
granted, is to destroy the law in re­
lation to renewals. 

However, the statute which now au­
thorizes a state certificate has been 
very materially amended since 1927, 
and it is possible that it was intended 
to cover all applications for state cer-
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