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should be used by the school trustees
in determining the three miles distance between the school house and
the home of the child.
"We have advised the trustees that
they should take the shortest possible distance between the two
points. However, the question has
arisen in one school district where, by
the regular established county road,
the distance from the home to the
school would be more than three
miles, whereas the most direct route
would be less than three miles. There
is nothing contained in the provisions
of section 1010 to determine what
method should be used by the school
trustees in computing the distance.
In case the question arises where a
person cuts across a section of land
in getting to his home, if the owner
of the section of land saw fit to
bar -him from going across and if he
had to go around, the mileage would
be more than three miles distant between his home and the school."

where a private road is available,
which is safe and otherwise practicable for travel, the distance traveled
over su_ch private road should be used
in computing the distance fixed by
the statute. If, however, in the case
to which you refer, travel over such
private road is prohibited by the owner thereof, or if such private road is,
or should become impracticable or
hazardous for travel, we think that in
such case the distance should be computed by the nearest accessible road.
(Peterson v. School District, 246 N.
W. 723; Purkeypyle v. School District,
275 Pac. 146; Eastgate v. Osago
School District of Nelson County, 171
N. ·W. 96; Pagel v. School District,
199 N. W. 67; 56 C. J. 834; see also
Opinion No. 28, rendered by this office January 22, 1935.)

Section 1010, supra, as amended,
provides that except in first and second class districts, the trustees are
prohibited from furnishing transportation for pupils "who live nearer than
two and one-half miles from the limits of an incorporated city in which
the child attends school or nearer
than three -miles from the school the
child attends, unless any child resides
on an established consolidated route."
Our statute does not provide that the
distance should be computed over "the
nearest practicable traveled road" or
"the nearest route" or "the nearest
traveled highway," as do the statutes
of other states.
While it is true that such statutes
as the one before us should be liberally construed with a view to promote
the beneficent objects in the mind of
the legislature (59 C. J. 1105, and
cases cited in note 45), when we consider the entire act, we think it is
clear that it was not the intention of
the legislature to authorize the trustees to give or payout any of the
school's money by way of bonus or
profit. The purpose of the act is
clear-to provide equal opportunities
for education by compensating the
pupil for the expenses he is put to in
reaching the schoolhouse.
It is our opinion, therefore, that

HELD: The Montana Relief Commission is not authorized to use funds
appropriated by Chapter 56, Laws of
the Extraordinary Session, 1933-34, to
furnish relief to those Indians who
are wards of the Federal Government.
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February 16, 1935.
Dr. W. J. Butler
State Administrator
Montana Relief Commission
Helena, Montana
You have asked us to advise you if
the Montana Relief Commission is
authorized to use funds appropriated
bv Chapter 56 of the Extraordinary
Session Laws of 1933-34, to furnish
relief to those Indians who are "wards
of the Federal Government."
Chapter 56, supra, provides: "The
funds herein appropriated shall be administered by the Montana Relief
Commission under the authority and
provisions of Chapter 20, of the Laws
of the Extraordinary Session of 1933,
and under the same rules and regulations provided by such Commission
for the administering of Federal Relief Funds, and for providing means
of employment for the unemployed
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Chapter 20 of the Extraordinary
Session Laws of 1933-34, makes it the
duty of the Montana Relief Commission to administer the Emergency Relief Fund "in such manner as to effectuate the purpose of this act as herein set forth" in Section 1 of the Act,
which is as follows: "There is hereby
created a state institution to be
known as Emergency Relief, the purpose of which shall be to provide
means for the sustenance of life and
the relief of distress among people
of the state whom economic conditions, industrial inactivity, or other
cause over which they have no control has deprived of support."
It is exceedingly difficult for us to
understand how those Indians who
are "wards of the Federal Government" (31 C. J. 492), altho residing
within this state, could be considered
persons in distress "whom economic
conditions, industrial inactivity or
other cause * * * has deprived of support."
Sections 91 to 163, inclusive, 25
U. S. C. A., provide in elaborate detail for the distribution of annuities,
provisions, goods and supplies to the
Indians under the supervision of the
Secretary of the Interior and the Bureau of Indian Affairs. A broad mantle of protection has been covered
over them by Congress, which has assumed from the beginning, the duty
of exercising a general supervision
over their affairs and protecting them
not only from the encroachments of
the whites, but also from the consequences of their own ignorance and
improvidence. (31 C. J. 493, and cases
cited in note 25.)
While it is true that some may say
that the provisions made by the Federal Government in its role as guardian, are not adequate or satisfactory,
we do not believe that it was ever
within the intention of the legislature
to authorize the Montana Relief Commission to gratuitously give such persons an additional largess. If the time
comes when the Federal Government
shall abandon its wards to let them
fend for themselves, or, if the time
should come when the Federal Government is no longer able to provide for
them, at such time we think that the
Montana Relief Commission would be
authorized to include such Indians
among its beneficiaries.
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Until that time comes, however, it
is our opinion that your question
must be answered in the negative.
(13 Report and Opinions of Attorney
General, p. 11; State v. Big Sheep, 75
Mont. 219, 243 Pac. 1067; State v.
Phelps, 93 Mont. 277, 19 Pac. (2) 319;
U. S. v. Kagama, 118 U. S. 375, 6 S.
Ct. 1109, 30 L. Ed. 228; In re Lelahpuc-ka-chee, 98 Fed. 429; People v.
Daly, 212 N. Y. 183, 105 N. E. 1048;
Rubi v. Mindoro Provincial Board, 39
Philippine 660.)
Opinion No. 46.
Elections-Special Election, Expenses
of--County Commissioners
-Budget.
HELD: Expenses incurred incident to an election held under Chapter 24, Laws of the Extraordinary
Session, 1933-34, are mandatory expenditures required by law and the
county commissioners should proceed
under section 6 of Chapter 148, Laws
of 1929, where such expense has not
been budgeted.

February 19, 1935.
Mr. George F. Higgins
County Attorney
Missoula, Montana
This will acknowledge receipt of
your letter of February 1, requesting
an opinion from this office concerning the payment of the costs incurred
in a special election held in your
county.
In your letter you state that in February, 1934, Missoula County filed an
application to the proper governmental agency for a loan of sufficient
money with which to construct a
county jail. The application was subsequently approved by the Federal
government and an election was
called and held, at which the proposition was defeated by the voters. No
estimate of the expense of calling and
holding the election was ever placed
in the budget, and the expense claims
are now coming to the board for payment.
While it is true that the application
for a loan was filed in the month of
February, and that the 1934-35 budget
was not definitely settled until August, 1934, we do not think that the

