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California held: "* * * Any employ­
ment by any person of another to col­
lect payment of an agreement which 
has already been negotiated, and is in 
all respects perfected and the terms 
agreed upon, does not make the party 
a real estate broker or real estate 
salesman, and any misconduct in per­
forming such acts would not warrant 
the real estate commissioner in re­
voking the license of such person. 

"The portion of the act which au­
thorizes the real estate commissioner 
to forfeit the license of a broker or 
salesman and take it away from him 
is highly penal in its nature, and 
should not be construed to include 
anything which is not embraced with­
in its terms. * * * ." 

Opinion No. 40. 

Legislative Assembly-Impeachment, 
Powers Regarding. 

HELD: The actions of the Legis­
lative Assembly regarding impeach­
ment are not subject to review or re­
versal by any court. 

February 7, 1935. 
Hon. W. M. Cusick 
Chairman, Special Investigating 

Committee 
House of Representatives 
The Capitol 

Several questions have been sub­
mitted by your committee. You have 
already been advised by your Judiciary 
Committee that you have full au­
thority to investigate as fully as you 
deem necessary into the conduct of 
Tom Carey. With this opinion of 
your own Judiciary Committee we 
fully concur. 
~ this investigation you would not 

be guilty of a contempt of court as 
you would be merely fulfilling the 
duties of your office in the case you 
deem it proper to conduct such ex­
amination. 

Relative to the question of a pos­
sible impeachment you may also well 
be guided by your own Judiciary Com­
mittee. While acting in impeachment 
proceedings the legislature exercises 
the full authority of a court which de­
termines the extent of its own juris-

diction. Your actions in such mat­
ter are not subject to review by any 
court and we are unable to find any 
authority in a textbook, decision or 
elsewhere, which remotely suggests 
that in determining your right to im­
peach, or who may be impeached, 
that you are subject to supervision 
or reversal by any court whatsoever. 

The legislature itself, acting as a 
court, interprets the constitution as 
to who may be impeached. That au­
thority exists with you. You are the 
judge of the law, as well as the facts. 

A list containing some authorities 
or references which have been exam­
ined is appended hereto. 

List of Authorities. 

Who May Be Impeached: 

In the case of William Blount, a 
United States Senator, impeachment 
proceedings in 1798. Question in­
volved was whether a United States 
Senator was subject to impeachment. 
It was assumed by all parties that 
the right to determine this question 
existed in Congress. Trial of Wil­
liam Blount, Wharton's State Trials, 
200, 266-317. 

1 Story on the Constitution, 577. 
12 St. Louis Law Review 16. 
Advisory Opinion-Opinion of Jus-

tices, 167 Mass. 599. 

Cases which do not purport to limit 
the powers of a state legislature as 
to the extent of its powers in im­
peachment but which interpret con­
stitutional provisions under other 
conditions. 

State v. Mayor, 43 Mont. 61. 
State ex reI. Ayers v. Kipp, 74 

N. W. 440. 
Roberts v. People, 235 Pac. 1069, 

77 Colo. 281. 
Maben v. Rosser, 103 Pac. 674. 
State v. Smith, 33 Pac. 974. 
People v. Shawver, 222 Pac. 11. 

Decision of Legislature in regard to 
Impeachment not subject to review by 
the Courts. 

State ex reI. Trapp v. Chambers, 
30 A. L. R. 1144. 

It has been urged that State ex 
reI. Cutts v. Hart, 56 Mont. 571, in-
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dicates that the Supreme Court will 
review questions of jurisdiction de­
termined by legislature. That case 
went no further than to hold that the 
court will not entertain mandamus 
to compel payment of fees to an of­
ficer improperly seated~ 

Opinion No.4!. 

Counties, Limit of Indebtedness­
Claims - Schools - District High 

School Warrants, Not A County 
Obligation-Bonds, Remedy of 

Bondholders of Defaulted­
County Commissioners. 

HELD: 1. Where a county is over 
its constitutional limit of indebted­
ness, . claims based upon contract 
would be illegal and warrants drawn 
in excess thereof would also be illegal. 

2. District High school warrants 
are not a county but are a school dis­
trict obligation. 

3. Holders of defaulted county 
bonds cannot legally tie up cash on 
hand in county funds, other than the 
sinking fund, but the board of county 
commissioners may, at their instance, 
be required by the district court to 
make a tax levy to pay such bonds as 
they fall due, together with the ac­
crued interest. 

Mr. F. V. Watts 
County Attorney 
Roundup, Montana 

February 9, 1935. 

In a letter to us of recent date you 
stated that because of press of court 
work you were not in a position to 
answer at once certain questions ask­
ed of you by the board of county com­
missioners of Musselshell County, and 
requested us to deal with the matter, 
if possible. 

The questions propounded are: 
"I. Is Musselshell County over the 

constitutional limit of debt? The 
valuation of the county for the year 
1934 is: Full value of all property 
$9,731,075. Taxable value $3,412,-
546. Outstanding bonds $776,000. 

"2. If we are over the constitu­
tional limit of debt, would it be prop­
er and legal to file and approve 
claims against the county, if there 

is no cash in the fund upon which 
the claims are allowed, providing 
the warrants are not issued until 
there is cash in the fund to pay the 
same, or should not any claims be 
approved until the cash is on hand. 
If the procedure herein stated is not 
correct, would you kindly advise us 
of the proper procedure. 

"3. Are District High School War­
rants a county obligation, and can 
the trustees of school districts main­
taining high schools legally issue 
warrants against the High School 
Fund, when there is no cash in the 
fund and the county is over the con­
stitutional limit of debt? Can the 
county treasurer register said war­
rants? 

"4. Can holders of defaulted bonds 
legally' tie up cash on hand in coun­
ty funds, other than tme Sinking 
Fund? 

"5. Is there anything illegal in 
the resolution?" 

We will attempt to answer the ques­
tions in the order in which they have 
been asked. 

1. Yes. The constitutional limit 
of indebtedness is five per cent of the 
assessed value of all property in the 
county subject to taxation. (Sec. 5, 
Art. XIII of the Constitution.) Mus­
selshell County's bonded indebted­
ness, leaving out of consideration en­
tirely outstanding warrants, is prac­
tically eight per cent of such assessed 
value. 

2. The county being considerably 
over its constitutional limit of indebt­
edness claims based upon contract 
would be illegal and warrants drawn 
in payment thereof would also be il­
legal. "The power of a county to in­
cur indebtedness cannot be exercised 
in violation of any prohibition or lim­
itation thereof, either express or im­
plied; and according to the express 
terms of some constitutional provi­
sions, any indebtedness or liability 
incurred contrary thereto is void. 
When the limit prescribed by consti­
tution or statute has been reached, 
the county has no further capacity to 
make contracts out of which addi­
tional burdens may arise. As to such 
contracts it may be said that the 
county has no existence, and that it 
is under the same legal obligation not 
to pay claims based on such illegal 
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