OPINIONS OF THE ATTORNEY GENERAL
"May I please hear from you regarding the correctness of the enclosed opinion."
Section 19 of Chapter 146, Laws of
1931, provides: "The county superintendent of schools, as clerk of the
school budget board, shall, when the
board of county commissioners meets
on the second Monday in August for
the purpose of fixing tax levies, lay
before such board the budgets for all
school districts in the county, as finally adppted and approved by the school
budget board, and the board of county commissioners shall, for each district, fix such number of mills of the
tax levy for each fund, within the
limits prescribed by law, as will produce the amount shown by the final
budget to be raised by tax levy." Section 7 of the same Act expressly limits the tax levy to ten mills, except
in a case where the qualified electors
of the school district approve an additional tax levy. (Chicago, M. St. P.
& P. R. Co. v. Fallon County, 95 Mont.
568.)
As stated in your opinion to the
board of county commissioners of
Park County, so much of the eighteen
mill tax levy as was not necessary for
school district purposes is doubtless
illegal. It has been repeatedly held
that all proceedings in the nature of
assessing property for purposes of
taxation and in levying and collecting
taxes thereon are in invitum and must
be according to strict law. (Western
Ranches v. Custer County, 28 Mont.
278; Perham v. Putnam, 82 Mont.
349; Clark & Wilson Lumber Co. vo
Weed, 2 Pac. (2d) 12; 61 C. J. 557,
562.)
Such being the situation from a
juristic standpoint, is the board of
county commissioners vested with
authority to order a refund to the
Northern Pacific Railway Company
equal to eight mills of the tax paid
by it? Like you, we must answer in
the negative. The power of the board
to refund taxes is found in section
2222, Revised Codes of Montana 1921,
which reads as follows: "Any taxes,
per centum, and costs paid more than
once or erroneously or illegally collected, may, by order of the board of
county commissioners, be refunded by
the county treasurer, and the state's
portion of such tax, percentage, and
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costs must be refunded to the county,
and the state auditor must draw his
warrant therefor in favor of the county." But section 2269, Revised Codes
of Montana 1921, as amended by section 1 of Chapter 142, Laws of 1925,
has impliedly repealed so much of
section 2222 as provided for a refund
of property taxes erroneously or illegally collected. (First Nat. Bank v.
Sanders. County, 85 Mont. 450; First
Nat. Bank v. Beaverhead County, 88
Mont. 577; Williams v. Harvey, 91
Mont. 168.)
The board of county commissioners
is a body of limited powers. It may
exercise only such powers as are expressly given to it or which are necessarily implied from those so given.
(Morse v. Granite County, 44 Mont.
78; Lewis v. Petroleum County, 92
Mont. 563; American Surety Co. v.
Clarke, 94 Mont. 1.) It has been well
said that the repeal of a statute authorizing a refund of taxes takes
away the right of the citizen to claim
such refund and ot: the public officers
to make it. (61 C. J. 975.)
We have assumed all along, of
course, that section 1202, Revised
Codes of Montana 1921, as amended
by section 1 of Chapter 123, Laws of
1929, is not involved.
Opinion No. 37.
Nepotism-Affinity, Termination
of Relationship By.
HELD: Relationship by affinity
terminates upon the death of one of
the spouses or other dissolution of
the marriage, except where the marriage has resulted in issue who are
still living.
February 5, 1935.
Mr. F. F. Haynes
County Attorney
Forsyth, Montana
This will acknowledge receipt of
your letter of February 2, asking us
to review an opinion rendered by you
to the county assessor of your county,
in which you hold that the county assessor is prohibited by Chapter 12,
Laws of Montana 1933, from re-appointing his deceased brother'S widow
as a deputy in his office. Several
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children were born of the marriage
and because of this it is your opinion
that the relationship by affinity within the proscribed degree still exists
between the assessor and the widow.
It would seem that the general rule
of law is that a relationship by affinity terminates upon the death of one
of the spouses or other dissolution of
the marriage, except when the marriage has resulted in issue who are
still living. The reason for the exception seems to be that the living issue of the marriage in whose veins
the blood of both parties is commingled, preserves the relationship by
affinity.
It is your opinion that the exceptio'n
to the rule, as above stated, applies
to the case before you and you cite
as authorities the following: Spear
v. Robinson, 29 Me. (16 Shep.) 531;
See Words and Phrases, 1st Series,
Affinity, p. 246, Dissolution of Marriage; Dearmond v. Dearmond, 10 Ind.
191; Bigelow v. Sprague, 140 Mass.
425; Paddock v. Wells, 2 Barb. Ch.
(N. Y.) 331; Stringfellow v. State, 61
S. W. (Tex.) 719; Jagues v. Com., 10
Gratt (51 Va.) 690; 2 C. J. 379.
We have carefully examined the
above authorities and believe that
they support your pOSition. See also:
Pegues v. Baker, 17 So. 943; Tagert
v. State, 39 So. 293; 38 C. J. 1293; and
also Back v. Back, 125 N. W. 1009.
Although the rule of law may seem
to work a hardship in this particular
case, the conclusion you have reached
is correct under the authorities and
your opinion is hereby confirmed.
Opinion No. 38.
Labor-Eight Hour Day LawAutomobile Retailer.
HELD: An establishment where
automobiles are sold at retail, and at
which it is assumed that accessories
and supplies are also sold, is a retail
store within the meaning of Chapter
8, Laws of the Extraordinary Session,
1933-34.
February 5, 1935.
Mr. Miles Romney
State NRA Compliance Director
Helena, Montana
You inquire whether or not an es-

tablishment engaged in retailing automobiles, is subject to the provisions
of Chapter 8 of the Laws of the Twenty-third Extraordinary Session of the
Legislative Assembly, regulating the
hours of labor.
This chapter applies to employees
in retail stores, leased businesses and
wholesale warehouses. It is necessary to determine whether or not the
establishment mentioned is a store.
A store is generally defined as a place
where goods or merchandise of any
kind are kept for sale. Various definitions are given in 60 C. J. 116, and
at the same place are cited many
kinds of business establishments
which are included within the term
"stores."
In the case of Fox v. Standard Oil
Company of New Jersey, the term
"store" was defined in the law. The
opinion in this case was written by
Justice Cardozo and is dated January
14, 1935. In that case it was held
that a filling station was a store within the terms of the act. We would,
therefore, conclude that an establishment where automobiles are sold at
retail and at which we assume are also
sold accessories and supplies is a
store within the meaning of this chapter.
You inquire as to what employees
of such establishments might be excluded from its terms. It would seem
that all employees are included within the terms of this act. However,
it may be that if an employee can
show that his services are in no manner connected, either directly or indirectly, with the sale of merchandise,
such person might not be included
within the terms of this act.
Opinion No. 89.
Real Estate Brokers-Licenses.
HELD: 1. A person who negotiates leases of another's real estate
comes within the statutory definition
of a real estate broker and must have
a license.
2. A person employed by another
to collect rents from tenants occupying the other's property does not come
within the definition of a real estate
broker.

