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No legislation provides for the disposition of State lands by exchange
except those statutes relating to exchange of timbered, cut over or burnt
over lands and those relating generally to exchange of lands with the
United States and with counties as
stated above. In my opinion the State
Board of Land Commissioners does
not have the authority, express or
implied, to exchange land with the
State Water Conservation Board. In
view of the fact that no general law
exists which provides for the disposition of State lands in such a manner it seems that such procedure
would be directly contrary to the
clear mandate of the State Constitution and of the Enabling Act.
Opinion No. 363.
Banks and Banking-Liquidation of
Banks-Stockholders' ClaimSuperintendent of Banks.
HELD:
The Superintendent of
Banks is not authorized to surrender
the remaining assets of a bank in liquidation until all claims of stockholders have been paid or until they have
waived their rights to the statutory
liquidation by the Superintendent of
Banks.
October 13, 1936.
Hon. Frank H. Johnson
Superintendent of Banks
The Capitol
You have submitted the question of
whether it is the duty of the Superintendent of Banks to surrender the
remaining assets of a bank in liquidation to the directors as trustees for
stockholders or to such other person
as may be designated as trustee of a
majority of the stockholders, when it
shall appear that all claims have been
paid, except the amounts advanced
by the stockholders as voluntary assessments, or otherwise.
Section 6014.144 provides for the
order of payment of the debts of a
bank being liquidated by the Superintendent of Banks. It lists six
classes; the sixth being: "Unliquidated claims for damages and the
like, including claims of stockholders
for amounts claimed to have been
voluntarily advanced to the bank or
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paid in by way of special or voluntary or other assessments; " " *."
Section 6014.148 provides: "Whenever the Superintendent of Banks has
paid to each and every depositor and
creditor of such bank whose claims
shall have been duly approved and allowed as herein provided, the amount
due thereon, or made satisfactory adjustment thereof, and shall have made
provisions for unclaimed and unpaid
deposits and disputed claims and deposits, and shall have paid all the expenses of liquidation, he shall file
with the clerk of the district court of
the county in which the bank is located, a report of his administration
of said trust. If there be remaining
assets on hand the superintendent of
banks may apply to the judge of said
court in open court or in chambers,
for an order authorizing him to surrender the remaining assets together
with all the stationery, correspondence, books and records, had and kept
by the bank while it was a going concern to the directors of said bank in
office at the time of closing the same,
as trustees for stockholders, or to
such other person, if any, as may.
have been or may be designated as
trustee by a majority of the stockholders."
It will be seen that the surrender of
the assets by the Superintendent of
Banks is made dependent upon the
payment of all claims as "herein provided"; or, in other words, as provided in Section 6014.144, supra. In
view of the specific provision in this
section above quoted, providing for
the payment of claims of stockholders
for amounts advanced or paid in
by them to the bank, and since the
liquidation of banks must be made
according to statutory procedure, it
is my opinion that the Superintendent
of Banks is not authorized to surrender the remaining assets of the
bank until all claims of stockholders
have been paid, or until they have
waived their rights to the statutory
liquidation by the Superintendent of
Banks. It is quite apparent that
there may be good reasons for this
provision. If only a minority of the
stockholders have paid assessments,
their rights may be jeopardized by
the majority in case the assets are
surrendered. The rights of stockholder creditors subject to the classi-
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fication as to priority made by the
legislature, should be as sacred as
those of other creditors.

tax deed, must follow the provisions
of both Section 2208.1 and Section
2235, R. C. M. 1935.

Opinion No. 364.

October 26, 1936.
Mr. J. F. Freeman
Deputy County Attorney
Great Falls, Montana
You inquire as follows:
"Will you kindly advise what is
your opinion as to whether or not
Section 2208.1 or Section 2235 is controlling in the procedure to be followed by the County Commissioners
of any county in exposing land for
sale that has been acquired by tax
deed."
.
Both statutes in question seek to
regulate the sale of tax title lands
owned by counties. Chapter 162, Laws
of 1929, amending Section 2235, R. C.
set forth the procedure in this matter prior to 1933.
Chapter 65 of the Laws of 1933
(R. C. 2208.1) sets forth a somewhat
different procedure in relation to the
same subject-the sale of county
lands acquired through tax title. This
statute did not expressly repeal Section 2235, and it is impossible to determine from an investigation of
same whether it was intended to
amend Section 2235, or to provide an
additional method of procedure.
Chapter 33 of the Extraordinary
Session Laws of 1933-1934 again
amended Section 2235, R. C., on the
same subject. When we attempt to
construe the two statutes upon this
subject, we run into the most serious
o.f difficulties in statutory constructlO~.
~he last law upon the subject,
whIch IS an amendment of Section
2235 (now Section 2235, R. C. M.
1935), was passed at the Extraordi-'
~a~y Session of the legislature, and
It IS doubtful if same comes within
the scope of the call for such Extraordinary Session, or any special message of the Governor in relation
thereto. Were it not for this section
we might accept the last law as the
law upon the subject and disregard
prior enactments.
If we attempt to reconcile the two
statutes we encounter further difficulties. A parallel comparison of
t~e . two statutes clearly shows this
dIffIculty. Below we have listed such
variations in separate cplumns:

Election-Ballots, Arrangement of
Parties On--Independent
Candidates.
HELD: In the arrangement of ballots at the general election, it is not
legal to separate the party tickets
a.nd to insert between such party
tickets the names of independent
candidates but the names of independent candidates should be placed in
the last column on the ballot.
October 20, 1936.
Hon. Sam W. Mitchell
Secretary of State
The Capitol
You inquire as to the arrangement
of ballot at the general election to be
held November 3, 1936, and in particular, whether or not it is legal to
insert the names of independent candidates in a column between columns
of the several party tickets.
The arrangement of ballots, in so
tar as same is regulated by statute,
is determined by Section 681, R. C. M.
1935. Such statute provides for a
form of ballot, and shows that the
various party tickets should be arranged in order, one after another,
across the ballot. Independent candidates are not candidates upon a
party ticket. As the form in the
statute specifically shows that the
party tickets are to be arranged one
after another, it is not legal to separate the party tickets and to insert
between such party tickets the names
of independent candidates. Names of
independent candidates should be
placed in the last column on the ballot. In this manner have ballots always been arranged in the State of
Montana.
Opinion No. 365.
Counties--County Commissioners-Tax Deed Land, Sale of--Statutes, Construction Of.
HELD: The County Commissioners
in exposing for sale lands acquired by

