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Joint Stock Land Bank, above; Leuth­
old v. Des Moines Joint Stock Land 
Bank, above; 34 Ops. U. S. Atty. Gen. 
23). 

It is well settled that the state may 
not tax the instrumentalities of the 
general government. It is equally 
well settled that the state may not 
impose a burden of any other kind 
upon such instrumentalities. (2 Cooley 
on Taxation, sec. 606, p. 1286; 61 C. J. 
371; McCulloch v. Maryland, 4 Wheat. 
316, 4 L. Ed. 579; Johnson v. Mary­
land, 254 U. S. 51; Federal Land Bank 
v. Crosland, 261 U. S. 374; Fort v. 
Great Falls, 46 Mont. 292; Mid-Nor­
thern Oil Co. v. Walker, 65 Mont. 414; 
Federal Land Bank v. State Highway 
Department, supra; Federal Land 
Bank of Baltimore v. Hubard, supra; 
Dallas Joint Stock Land Bank v. Bal­
lard, 74 S. w. 297). 

In Panhandle Oil Co. v. Mississippi, 
277 U. S. 218, the court held that a 
state tax imposed on dealers in gaso­
line for the privilege of selling, and 
measured at so many cents per gal­
lon of gasoline sold, cannot apply Lo 
sales to instrumentalities of the 
United States, such as the Coast 
Guard Fleet and a Veterans' Hospital. 

In Graves v. Texas Co., 80 L. Ed., 
Adv. Sheet 824, the court held that a 
state excise tax upon storers of gaso­
line, accruing at the time of with­
drawal from storage, cannot be im­
posed in respect of gasoline with­
drawn for the purpose of sale to the 
United States for use in performing 
governmental functions. 

In Johnson v. Maryland, supra, th.~ 
court held that an employee of the 
Post Office Department could not be 
required to obtain a license from the 
State of Maryland before exercising 
the right of driving a government 
motor truck over a post-road in that 
state in the performance of his of­
ficial duty. 

In Federal Land Bank v. Croslan:1. 
supra, the court held that a first 
mortgage executed to a federal land 
bank is an instrumentality of the gov­
ernment and cannot be subjected to 
a state recording tax. In Federal Land 
Bank of Baltimore v. Hubard, supra, 
the supreme court of appeals of Vir­
ginia held to the same effect. 

In Federal Land Bank v. State High­
way Department, supra, the supreme 

court of South Carolina held that a 
federal land bank's automobile used in 
the conduct of its business is an in­
strumentality of the United States 
and for that reason is not subject to 
state license fees. 

We think former Attorney General 
Foot did not give the case of Pan­
handle Oil Co. v. Mississippi, supra, 
the force to which it was properly en­
titled when he advised the state board 
of equalization (14 Ops. of Atty. Gen. 
352) that a gasoline license tax could 
be imposed by this state upon gasoline 
sold to the Federal Land Bank of 
Spokane for use in its business. There 
is no SUbstantial difference between 
the Mississippi statute construed in 
the Panhandle case and our Gasoline 
License Tax Law so far as the char­
acter of the tax itself is concerned. 

It is our conclusion, therefore, that 
the Federal Land Bank of Spokane 
and the Federal Intermediate Credit 
Bank of Spokane are not. subject to 
our gasoline license tax and motor 
vehicle license fees when operating 
their automobiles within this state in 
the conduct of their businesses as 
agencies of the government. 

Opinion No. 361. 

Crime and Criminal Procedure­
Courts-Justice of the Peace 

-Fines, May Not Remit. 

HELD: A Justice of the Peace is 
without authority to remit a fine 
which has been imposed by him. 

October 7, 1936. 
Mr. Kenneth F. MacDonald 
State Fish and Game Warden 
The Capitol 

You inquire as to whether or not a 
justice of the peace who has imposed 
a fine upon a party found guilty of 
a violation of the fish and game laws 
of this state, may thereafter remit 
such fine. 

The power to remit fines which 
have been imposed upon one convicted 
of a crime is reserved to the Gover­
nor of this state, with the approval 
of the board of pardons, under the 
Constitution and laws of the state 
(Constitution, Article VII, Section 9; 
R. C. Section 12247). It has been held 
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generally that in states where the 
power to remit fines is reserved to 
the Governor that a court which has 
imposed a· fir.e upon the defendant, 
may not in thf! absence of a special 
statute authorizing it, remit such fine 
(25 C. J. 1168). There appears to bl': 
no such statute in the State of Mon­
tana; therefore, a justice of the peace 
is without authority to remit a fin~ 
which .has been imposed by him. 

This opinion does not cover the 
question of suspension of jail sen­
tences. 

Opinion No. 362. 

State Lands, Exchanges-State Board 
of Land Commissioners-State 

Water Conservation Board. 

HELD: The State Board of Land 
Commissioners does not have the au­
thority, express or implied, to ex­
change land with the State Water 
Conservation Board. 

October 8, 1936. 
Hon. 1. M. Brandjord 
Commissioner of State Lands 
The Capitol 

I have your letter of October 2, 
raising the question of the authority 
of the State Board of Land Commis­
sioners to exchange State school land 
for land owned by the State Water 
Conservation Board. 

The State Board of Land Commis­
sioners was created by the provisions 
of Section 4 of Article' XI of the 
State Constitution. The said board 
has control over State lands "under 
such regulations and restrictions as 
may be prescribed by law." The lands 
granted the State by Congress must 
be held in trust for the people to be 
disposed of for the respective pur­
poses for which they are granted. 
(Section 1 of Article XVII of the 
State Constitution). The lands grant­
ed by Congress under the provisions 
of The Enabling Act of the State of 
Montana "may be exchanged for other 
lands, public or private, of equal 
value and as near as may be of equal 
area." The authority of the State to 
exchange lands granted by Congress 
for other lands did not exist until 
the amendment of Section 11 of the 

Enabling Act approved May 7th, 1932 
and accepted by the State of Montana 
through the Twenty-third Legislative 
Assembly. (Chapter 84, Laws of 1933). 

Lands granted to the State by Con­
gress may not be disposed of except 
in pursuance of general laws provid­
ing for such disposition. (Section 1 of 
Article XVII of the State Constitu­
tion, Section 11 of the Enabling Act.) 
General laws have been passed pro­
viding for the exchange of timbered 
lands or lands from which timber has 
been cut or burned. These la.ws were 
enacted by the legislature in 1931 in 
contemplation of the amendment of 
Section 11 of the Enabling Act and 
appear as Sections 1995.1 to 1995.6, 
inclusive, Revised Codes of Montana, 
1935. Section 1805.19, Revised Codes 
of Montana, 1935, gives authority to 
the State Board of Land Commis­
sioners to exchange lands with coun­
ties and, in certain instances, with 
the. federal government. No legisla· 
tion has been enacted by the legis­
lature which authorizes the State 
Board of Land Commissioners to dis­
pose of state lands by exchange with 
the State Water Conservation Board. 

Generally speaking, the powers of 
public officers and boards are limited 
by the Constitution or by statute, and 
their acts, to be valid, must find war­
rant in the law, either expressly or by 
fair implication. (21 Cal. Jur. 872, 46 
C. J. 1031, 22 R. C. L. 455). Concern­
ing the power of the State Board of 
Land Commissioners the Montana Su­
preme Court in the case of Leuthold 
v. Brandjord, et aI, 100 Mont. 96, 106, 
47 Pac. (2nd) 41, has said: "The para­
mount law, it is true, vests the con­
trol over state lands in the state 
board as the instrumentality to ad­
minister the trust in such manner 'as 
to secure the largest measure of legiti­
mate advantage to the beneficiary of 
it. To that end, and of necessity, the 
board must have a large discretionary 
power over the subject of the trust.' 
(State ex reI. Gravely v. Stewart, 48 
Mont. 347, 137 Pac. 854, 855; Rider 
v. Cooney, supra). But wherever such 
control is mentioned in the Enabling 
Act and in the Constitution, it will be 
noted that it is specifically declared 
that the control and management are 
subject to such rules and regulations 
as are prescribed by the legislature." 
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