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ized to impose conditions without re-

striction, so long as they are not illegal, immoral or impossible of performance."
In the case cited, Governor S. V.
Stewart granted a conditional pardon,
whi~h was set out in full in said case
(p. )0). This pardon contained conditions similar to those which you desire to recommend. The pardon and
conditions in that case were held valid
and binding upon the prisoner.
Opinion No. 353.
Food and Drugs-Dairy ProductsIce Cream.
HELD: The manufacture and sale
of a product which contains less than
10% fat, and which is used solely as
a base in malted milk and milk
shakes, is not prohibited by Section
2620.4, R. C. M. 1935. Such a product,
however, may not be sold as ice
cream.
September 22, 1936.
Mr. B. F. Thrailkill
Chief, Dairy Division
The Capitol
You ask for an opinion in relation
to ice cream as defined by Chapter 39
of the Laws of 1931, which is Section
2620.4, R. C. M. 1935.
This section defines ice cream and
contains the statement that ice cream
shall contain not less than ten per
centum of milk fat, and not less than
thirty-three per centum total solids.
It also provides: "French ice cream,
French custard ice cream, cooked ice
cream, ice custard, parfaits and all
similar frozen products, excepting
sherbets and water ices, are varieties
of ice cream." This statute quite definitely defines what is ice cream as
same is commonly disposed of to the
public.in ice cream cones, by the dish
or in larger quantities.
You advise that certain producers
are producing a product which contains less than 10% fat, and which is
used for a base in malted milk and
milk shakes, and inquire whether or
not such product shall be considered
as ice cream, and the sale of which
is prohibited by law. So far as we
are advised from your letter, it is not

claimed that the substances to be
used in malted milk or milk shakes
are injurious to public health.
As to such products manufactured
either by a manufacturer or by a retail establishment, and which are to
be used solely as a constituent of
malted milk or in other drinks, it is
my judgment that the manufacture
and sale of same for this purpose are
not prohibited by the law. It was not
intended by such statute to fix the
contents of drinks by standard for
the manufacture of ice cream for general consumption. Therefore, it is our
judgment that you permit the sale of
such products for this purpose. If
same are sold at retail as ice cream
the person who makes such sale at
retail could be dealt with as a violator
of this statute.
Opinion No. 354.
Counties-Gasoline License Tax,
Exemptions.
HELD: Counties cannot claim exemption from the five-cent gasoline
license tax.
September 23, 1936.
Mr. Wm. R. Taylor
County Attorney
Anaconda, Montana
Your letter of August 26 is as follows:
"The county commissioners of
Deer Lodge County have requested
me to write and ask your opinion as
to whether or not counties of the
State of Montana can be compelled
to pay the tax upon gasoline that is
provided for in Chapter 216 of the
Revised Codes of Montana of 1935.
The commissioners of this county
take the position that because of Article XII, Section 2, of the Constitution of the State of Montana, that
the counties cannot be compelled to
pay the five cent tax provided for in
the above cited chapter. The county commissioners also believe they
are correct in their opinion on this
matter because the federal government does not require the counties
to pay the one cent federal tax.
"The county commissioners will
appreciate it if you will inform me

