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on this statute as it is written, then 
the legislature, and not the courts, 
should amend the Act and make it 
clearly express the legislative will'. 
(Johnson v. Butte & Superior Copper 
Co., 41 Mont. 158, 108 Pac. 1057, 1061, 
48 L. R. A (n.s.) 938.) In the con­
struction of a statute, the office of 
the judge is simply to ascertain and 
declare what is in terms or in sub­
stance contained therein, not to in­
sert what has been omitted or to 
omit what has been inserted. (Section 
10519, Revised Codes 1921.) 'Our duty 
is not to enact, but to expound, the 
law, not to legislate, but to construe 
legislation; to apply the law as we 
find it, to maintain its integrity as 
it has been written by a co-ordinate 
branch of the state government. 
(Cooke v. Holland Furnace Co., 200 
Mich. 192, 166 N. W. 1013, L. R. A. 
1918E, 552.)' (Chmielewska v. Butte 
& Superior Min. Co., 81 Mont. 36, 261 
Pac. 616, 617.)" 

Opinion No. 351. 

Elections-Candidates-N ominations, 
Qualification of Second High-

est Candidate. 
HELD: The candidate rccelvmg 

the second highest number of votes 
upon any ticket is not by reason of 
such fact entitled to qualify as its 
nominee where the person receiving 
the highest number of votes qualifies 
u.pon another party ticket. 

September 16, 1936. 
Mr. Oscar C. Hauge 
County Attorney 
Havre, Montana 

You inquire in relation to the fol­
lowing question: Where candidate A 
was a candidate upon one ticket upon 
which he was nominated, and also re­
ceived the largest number of votes in 
the primary on another ticket, and 
qualifies upon the ticket where he 
originally filed, does the party who 
leceived the second largest number 
of votes upon the other ticket thereby 
become the candidate of such other 
ticket? 

If you will refer to opinion No.2, 
Volume 15, Opinions of the Attorney 
General, page 18, you will note that 
~is office, quoting from Cadle v. 

Town of Baker, 51 Mont. 176, 20 C. J. 
207, and other authorities, reached 
the conclusion that in the event the 
person elected to an office could not 
or would not qualify that the person 
receiving the next highest number of 
votes is not elected. This principle 
is generally recognized by the courts. 

We believe that the same rule ap­
plies in relation to nominations; 
therefore, the person receiving the 
second highest number of votes upon 
any ticket is not by reason of such 
fact, entitled to qualify as its nominee 
where the person receiving the high­
est number of votes qualified upon 
another party ticket. 

Opinion No. 352. 

Pardons and Paroles - Governor, 
Power to Recommend Conditional 
Pardon-State Board of Pardons. 

HELD: The Governor has power 
to recommend to the State Board of 
Pardons a conditional pardon so long 
as the conditions are not illegal, im­
moral or impossible of performance. 

September 16, 1936. 
Hon. Elmer Holt 
Governor of Montana 
The Capitol 

You inquire as to your authority to 
recommend to the State Board of 
Pardons a conditional pardon. 

You are authorized to do this under 
the Constitution and statute of the 
State of Montana. Both the Consti­
tution and statute provide: "The gov­
ernor shall have power to grant par­
dons, absolute or conditional, .. * ": 
provided, however, that before grant­
ing pardons, * * * the action of the 
governor concerning the ilame shall 
be approved by a board, or a majority 
thereof, composed of the secretary of 
state, attorney general and state au­
ditor, who shall be known . as the 
board of pardons." Constitution, Ar­
ticle VII, Section 9; Section 12247, 
R. C. M. 1935. 

This statute and constitutional pro­
vision have been interpreted in the 
case of In re Sutton, 50 Mont. 88. 
Such decision reads in part as fol­
lows: "Under the Constitution and 
the statute, the governor is author-
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