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OPINIONS OF THE ATTORNEY GENERAL

February 1, 1935.
Mr. W. O. Whipps
Secretary, State Highway Commission
The Capitol
This will acknowledge receipt of
your letter of January 28, from which
it appears that on or about the 13th
day of November, 1934, on the highway between the cities of Hysham and
Big Horn, in this state, the Highway
Maintenance Department was burning weeds and thistles, a northwest
wind was blowing and a spark from
the fire blew on a truck passing on
the highway, which was owned by Mr.
M. Zent of Hysham, Montana. The
spark from the fire fell on a robe in
the back of the truck and started a
fire, which destroyed a radio and the
side of the truck rack to the damage
of Mr. Zent, in the amount of $83.70.
The incident has been called to your
attention by Senator Plumer and
Representative Manning of Treasure
County, and you have asked us to advise you whether or not this claim for
damages is a proper charge against
any of the funds of the State Highway
Commission.
The maxim of the English law,
"The King can do no wrong," is not
a part of the jurisprudence of this
country. (Langford v. United States,
101 U. S. 341, 25 L. Ed. 1010.) But
rather it is because the state is a
public corporation and out of considerations of public policy the doctrine
of respondeat superior does not apply
to it unless assumed voluntarily.
The general rule is stated in 59
C. J. 194, as follows: "A state is not
liable for the torts of its officers or
agents in the discharge of their official duties unless it has voluntarily
assumed such liability and consented
to be so liable, the only relief the aggrieved person has in such case being
an appeal to the legislature; and, in
the absence of a statute so providing,
a state cannot be forced to compensate a private individual for damages
to property from the construction or
operation of public works, but the
legislature may make an appropriation for this purpose.
"Since the state is inherently sovereign at all times and in every capacity, the state, by taking over an enterprise usually of the nature of a
private business, is not hampered by

the private character thereof, and so
there is no basis for charging the state
thus engaged with liability for torts
of its officers and agents."
Accordingly, it is our opinion that
there is no fund appropriated at present from which the claim presented
to you may be paid. The legislature,
however, has authority under the
Constitution, to appropriate sufficient moneys for the payment of the
same. (Mills v. Stewart, 76 Mont.
429.)
Opinion No. 35.
Taxatioll-Illegal Tax, Refunds ofRefunds of Dlegal Tax--County
Commissioners-Schools,
Tax Levyi
HELD: The board of county commissioners has no authority to order
a refund of the illegal tax where a
school levy was eight mills in excess
of the maximum legal levy provided
by Sec. 7 of Chapter 146, Laws of
1931.
February 2, 1935.
Mr. George J. Allen
County Attorney
Livingston, Montana
Your letter to us of recent date is
as follows:
"Enclosed find copy of letter given
to the Board of County Commissioners of Park County, Montana, regarding their right to refund taxes.
"The facts are as follows: School
District No. 53, in Park County,
voted a special levy of 8 mills for
maintenance of the schools. However, the budget, when prepared according to law, showed that a levy
of 7.4 mills would be sufficient to
produce the revenue required to be
raised by taxation. The Board of
County Commissioners, instead of
fixing the levy at only 7.4 mills,
fixed a levy of 18 mills. The Northern Pacific Railway Company paid
their taxes under protest as to this
school district levy, claiming that
the County Commissioners had no
authority ~o levy in excess of 7.4
mills. The Northern Pacific Railway
Company has agreed to accept a refund of 8 mills instead of filing suit
to recover the amount protested.
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"May I please hear from you regarding the correctness of the enclosed opinion."
Section 19 of Chapter 146, Laws of
1931, provides: "The county superintendent of schools, as clerk of the
school budget board, shall, when the
board of county commissioners meets
on the second Monday in August for
the purpose of fixing tax levies, lay
before such board the budgets for all
school districts in the county, as finally adppted and approved by the school
budget board, and the board of county commissioners shall, for each district, fix such number of mills of the
tax levy for each fund, within the
limits prescribed by law, as will produce the amount shown by the final
budget to be raised by tax levy." Section 7 of the same Act expressly limits the tax levy to ten mills, except
in a case where the qualified electors
of the school district approve an additional tax levy. (Chicago, M. St. P.
& P. R. Co. v. Fallon County, 95 Mont.
568.)
As stated in your opinion to the
board of county commissioners of
Park County, so much of the eighteen
mill tax levy as was not necessary for
school district purposes is doubtless
illegal. It has been repeatedly held
that all proceedings in the nature of
assessing property for purposes of
taxation and in levying and collecting
taxes thereon are in invitum and must
be according to strict law. (Western
Ranches v. Custer County, 28 Mont.
278; Perham v. Putnam, 82 Mont.
349; Clark & Wilson Lumber Co. vo
Weed, 2 Pac. (2d) 12; 61 C. J. 557,
562.)
Such being the situation from a
juristic standpoint, is the board of
county commissioners vested with
authority to order a refund to the
Northern Pacific Railway Company
equal to eight mills of the tax paid
by it? Like you, we must answer in
the negative. The power of the board
to refund taxes is found in section
2222, Revised Codes of Montana 1921,
which reads as follows: "Any taxes,
per centum, and costs paid more than
once or erroneously or illegally collected, may, by order of the board of
county commissioners, be refunded by
the county treasurer, and the state's
portion of such tax, percentage, and
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costs must be refunded to the county,
and the state auditor must draw his
warrant therefor in favor of the county." But section 2269, Revised Codes
of Montana 1921, as amended by section 1 of Chapter 142, Laws of 1925,
has impliedly repealed so much of
section 2222 as provided for a refund
of property taxes erroneously or illegally collected. (First Nat. Bank v.
Sanders. County, 85 Mont. 450; First
Nat. Bank v. Beaverhead County, 88
Mont. 577; Williams v. Harvey, 91
Mont. 168.)
The board of county commissioners
is a body of limited powers. It may
exercise only such powers as are expressly given to it or which are necessarily implied from those so given.
(Morse v. Granite County, 44 Mont.
78; Lewis v. Petroleum County, 92
Mont. 563; American Surety Co. v.
Clarke, 94 Mont. 1.) It has been well
said that the repeal of a statute authorizing a refund of taxes takes
away the right of the citizen to claim
such refund and ot: the public officers
to make it. (61 C. J. 975.)
We have assumed all along, of
course, that section 1202, Revised
Codes of Montana 1921, as amended
by section 1 of Chapter 123, Laws of
1929, is not involved.
Opinion No. 37.
Nepotism-Affinity, Termination
of Relationship By.
HELD: Relationship by affinity
terminates upon the death of one of
the spouses or other dissolution of
the marriage, except where the marriage has resulted in issue who are
still living.
February 5, 1935.
Mr. F. F. Haynes
County Attorney
Forsyth, Montana
This will acknowledge receipt of
your letter of February 2, asking us
to review an opinion rendered by you
to the county assessor of your county,
in which you hold that the county assessor is prohibited by Chapter 12,
Laws of Montana 1933, from re-appointing his deceased brother'S widow
as a deputy in his office. Several

