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grants from the United states, or in 
the repairs thereof to give up any 
part of the compensation to which he 
is entitled under his contract of em
'ployment, by force, intimidation, 
threat of procuring dismissal from 
such employment, or by any other 
manner whatsoever, shall be fined 
not more than $5,000, or imprisoned 
not more than five years, or both. 

"Section 2. To aid in the enforce
ment of the above section, the Sec
retary of the Treasury and the Sec
retary of the Interior jointly shall 
make reasonable regulations for con
tractors or sub-contractors on any 
such building or work, including a 
provision that each contractor and 
subcontractor shall furnish weekly a 
sworn affidavit with respect to the 
wages paid each employee during the 
preceding week." 
It is our opinion that it was not the 

intention of Congress to prohibit the 
deductions required by Section 1620, 
supra, of our law. The obvious pur
pose of this act is to prevent and pro
hibit "shakedowns" and "kick backs" 
from the worker; accordingly the rule 
of ejusdem generis must be employed 
in the construction of the general 
phrase "or by any other manner 
whatsoever," and thus limit its mean
ing to acts related to the evil which 
Congress sought to correct. (19 C. J. 
1255; Lewis' Sutherland Statutory 
Construction (2d Ed.) p. 814 et seq.; 
Thaanum v. Bynum Irrigation Dis
trict, 72 Mont. 221, 232 Pac. 528.) We 
are strengthened in our pOSition, to 
some extent, by the joint regulations 
promulgated by the Secretary of the 
Treasury and the Secretary of the In
terior pursuant to the Act on June 
15, 1935. These, we are advised, au
thorize the deduction of not more 
than $1.00 per day from the wages of 
employees for board and lodging, and 
thus discloses the opinion of those 
officers that the Act does not prohibit 
all deductions. 

We are further impelled to so con
strue this Act of Congress. for the 
reason that to do otherwise would 
result in rendering it void in so far as 
it applies to the question here con
sidered. This we should try to 
avoid. (12 C. J. 787.) Because, as we 
have said, Section 1617, supra, validly 
provides for the levying of a tax, and 
Section 1620 provides a lawful method 

for its collection, Congress has no 
right to interfere. (Cooley on Taxa
tion (4th Ed.) Section 117.) 

In State Treasurer v. Wright, 28 
TIL 512, it was said: "* * * the power 
has been nowhere delegated to the 
Congress to interfere with the mode 
which a state may adopt to raise a 
revenue for its own purposes, or the 
manner or funds in which it shall be 
collected. This is a subject peculiarly 
belonging to the states, and wholly 
under state control, so that should it 
be deemed by the state expedient to 
collect this revenue for its own use, in 
the productions of its soil, no power 
on earth could interfere to forbid it 
* * .. *." 

In Whiteaker v. Haley, 2 Ore. 128, 
cited by Judge Cooley, the court de
clared: "* * * the revenue is the life 
of the state, and for Congress to say 
when and where and in what manner 
it must be laid and collected, in other 
words, to say when a state should 
breathe, would be giving Congress the 
sole power of life and death over a 
state. What are the other rights 
worth, when that upon which its life 
depends is denied? Interference as 
to anyone of the incidents of levying 
and collecting taxes, would as effec
tually take away state independence 
as it would to wholly deny the right." 

It is therefore our opinion that the 
county treasurer may demand only 
the tax provided by Section 1617, R. 
C. M. 1935, from the contractors, as 
directed by Section 1620, R. C. M. 
1935, and upon their refusal to pay, 
an action should be brought against 
them. 

Opinion No. 342. 

Taxation-Redemption From Tax 
Sale--Courts-Action for Tax 

Deed, Costs of Redemp
tioner, Attorneys Fee. 

HELD: One who redeems, under 
the provisions of Section 2215.5, R. C. 
M. 1935, land from a tax sale is not 
required to pay plaintiff's attorney 
fee. 

August 12, 1936. 
Mr. Philip Savaresy 
Deputy County Attorney 
Billings, Montana 

We have your letter of August 1, 
from which we quote: 
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"An action has been instituted in 
the District Court for a tax deed, and 
the defendant, who was entitled to 
redeem under the provisions of 
2215.5 pays to the County Treasurer 
the amount of delinquent taxes and 
penalties, with interest thereon at 
eight per cent, and also the costs of 
the action, and demands a certifi
cate of redemption from the County 
Treasurer, which he issued. The re
demptioner will not pay any attor
ney fees, claiming that an attorney 
fee as provided in 2215.6 can only be 
allowed when a judgment is ren
dered. 

"What this office would like to 
know is whether or not the redemp
tioner who proceeds under, Section 
2215.5, and redeems by paying to the 
county treasurer, is also required to 
pay an attorney fee." 
The pertinent parts of the two sec

tions involved are: "* * " Any de
fendant to said action may make re
demption of said lands from said tax 
sale by paying the total amount of 
delinquent taxes and penalties with 
interest thereon at eight per centum 
(8%) per annum from date of pay
ment, which plaintiff shall have paid, 
together with costs of the action, and 
upon such payment a certificate of 
redemption therefrom shall be issued 
by the county treasurer of said coun
ty to the defendant so paying, and 
thereupon the said action shall be dis
missed; * * *." (Section 221.5.5, R. C. 
M.1935.) 

"* * * The court shall allow the suc
cessful party his costs to be fixed by 
the court including a reasonable at
torney's fee in all cases where the 
county is not the applicant." (Sec
tion 2215.6, R. C. M. 1.935.) 

When a defendant redeems, who is 
the successful party to the action? 
Certainly not the plaintiff for his 
cause of action is dismissed against 
him, and, therefore, under the express 
terms of Section 2215.6, supra, he is 
not entitled to a judgment for costs. 

The only liability of the redemp
tioner for the payment of costs is that 
fixed by Section 2215.5, supra, where 
no mention is made of attorney's fees. 
The rule is that attorney's fees are 
no part of the costs of an action in 
the absence of statute or stipulation. 
McBride v. School District, 88 Mont. 

110, 290 Pac. 252; Bovee v. Helland, 
52 Mont. 151, 156 Pac. 416; Thread
gill v. Home Loan Company, 122 So. 
401; 219 Ala. 411; 61 Corpus Juris. 
~462, and 15 Corpus Juris 114. 

We are, therefore, of the opinion 
that the position taken by the re
demptioner is correct. 

Opinion No. 343. 

County Lands--County Commission
ers - Easements to United States 
Government-Water Conservation. 

HELD: Under the facts stated the 
County Commissioners have power to 
grant easements to the United States 
government for dam sites for the 
purpose of permitting the latter to 
construct dams. 

Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

August 13, 1936. 

You have requested my opinion on 
the question whether the county may 
grant easements tp the United 
States government for dam sites for 
the purpose of permitting the latter 
to construct dams. The United 
States government offers to furnish 
all labor and materials and construct 
the dams without cost to the county. 
The county will retain title to the 
lands on which the dams are built, 
and the actual value of such lands 
will be enhanced for the reason that 
the water conserved for stock water
ing and irrigation purposes will be of 
considerable value. Also, such lands 
will be appraised and the value of 
the dams added to the present valu
ation. These lands acquired by tax 
deed may be sold by the county as 
before, subject, however, to the ease
ments. 

This office has heretofore held in' an 
opinion to you dated December I, 
1934, that an easement is real prop
erty, and the county commissioners 
are vested with power of sale thereof 
for a consideration just and adequate 
under the circumstances. The con
sideration for the sale of such ease
ments is the construction of dams on 
county-owned lands, which will en
hance the value of such property. The 
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