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OPINIONS OF THE ATTORNEY GENERAL

constructing, owning and operating
small dams and reservoirs for conserving flood waters and furnishing
stock water for farmers and stockmen within their counties.

August 5, 1936.
Mr. C. F. Holt
County Attorney
Great Falls, Montana
You have submitted the questioll
whether the boards of county commis·
sioners may legally expend money in
whole or in part for the purpose of
constructing, owning and operating
sinall dams and reservoirs for conserving flood waters and furnishing
stock water for farmers and stockmen within their counties.
The Chief Engineer of District No.
3 of the Works Progress Administration advises that the Federal Works
Progress Administration is in a position to furnish federal aid in the form
of relief labor and part of the equipment, if necessary. You advise that
the expenditures of the counties would
be largely for land acquisition (the
regulations of the Works Progress
Administration require that projects
shall be constructed on public property only), for materials such as fencing and concrete aggregate, equipment in the form of trucks and teams,
and engineering expense for survey
and design. You are unable to give
the facts in regard to each project
but state that you are sure it would
be for the benefit of the state.
We have called your attention to
our opinion dated September 14, 1933,
Volume 15, p. 227, Opinions of the
Attorney General, where we express
the opinion that county commissioners
have no power to retain an irrigation
engineer for the purpose of making
a preliminary survey of a proposed irrigation district to be financed by the
Federal Government under the National Industrial Recovery Act. The
views expressed therein are controlling. We said:
"It is, of course, conceded and
recognized by all authorities that the
county commissioners have only such
powers as have been expressly
granted to them by the legislature
or which may reasonably be implied

from the duties placed upon them.
No express power has been granted
by the legislature to employ an engineer, or any other person, for the
purpose of making preliminary surveys and securing data in the construction of an irrigation project,
which the government requires in
order to determine whether the project is feasible and should be undertaken under the public works program of the National Industrial Recovery Act.
"The commissioners are charged
with no duty by statute to construct,
or help construct irrigation projects
and hence there can be no implied
power to employ an engineer for that
purpose."
The same may be said of the proposed expenditures. If the result,
"benefit to the state", or county, be
the test of power of the board of
county commissioners, their power
would be boundless and the taxpayers'
money could be used for endless enterprises. The legislature has not seen
fit to confer such sweeping power
upon the board of county commissioners.
Whether or not the expenditure of
such money in a given case is a legitimate expenditure for the relief of the
poor for whom the board of county
commissioners have a duty to provide,
is a question on which we .express no
opinion because no facts are stated.
We call attention to the following
opinions of this office in Volume 15,
Opinions of the Attorney General: No.
378, p. 261; No. 423, p. 292; No. 439,
p. 304; No. 502, p. 343; No. 583, p.
404, compare No. 581, p. 403.
From the principles therein stated,
the county commissioners no doubt
can determine whether the expenditure for such purposes is within the
limits of legitimate expenditures for
the poor.
Opinion No. 337.

Taxation-Segregation-Mortgages.
HELD: Section 2153 R. C. M. 1935
offers to owners of mortgages two
distinct remedies of segregation of
real property taxes from personal
property taxes, rather than only one
remedy.

OPINIONS OF THE ATTORNEY GENERAL
August 7, 1936.
Mr. E. P. Conwell

County Attorney
Re.d Lodge, Monta..'la
You ask for an interpretation of
Section 2153 R. C. M. 1935, and as to
the rights of the owner of a mortgage
in relation to segregation of real estate from personal property taxes and
payment of taxes on real estate by
mortgagee without payment of personal property taxes, and the duties
of the county treasurer and assessor
in relation thereto.
This statute was amended in 1935.
Prior to that time a method of segregation of taxes upon real estate mortgaged under certain conditions was
authorized. This statute provided that
where the owner of real estate and
personal property has failed to pay
his taxes for more than one year that
the owner of a real estate mortgage
might have the real estate and personal property taxes separated and
that thereafter the personal taxes
should not be a lien upon the real
estate. This permitted the holder of
the mortgage to pay subsequent real
estate taxes without being obligated
to pay personal property taxes. This
procedure was not expressly amended
when the statute was changed. The
new statute contained the same provision, and, in addition thereto,
another remedy. Such second remedy,
which was found for the first time
in the 1935 statute, consisted of the
following:
At any time prior to the time when
a lien for personal property taxes attaches to real estate, the holder of a
mortgage might have the taxes upon
real estate, plus the taxes upon $1,000
worth of personal property, segregated, in which event the real estate
upon which a mortgage existed would
not be liable for personal property
taxes in excess of $1,000. This privilege was accorded to the owner of a
mortgage without the condition that
the owner should have failed to pay
his taxes for one year or more. It
seems impossible to reconcile these
provisions as one distinct privilege.
The only way to apparently reconcile
such provisions is to hold that they
constitute two distinct privileges in
the holder of the mortgage and it is
so held. Both of the provisions are
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operative and either may be claimed
by the holder of a mortgage.
You ask four specific questions,
submitted by your county assessor:
"I. If any party holds a mortgage
upon any real estate of which personal property is a lien, do we have
to make the segregation of personal
property from real estate at assessment time if taxes are not delinquent
for one or more years?"
Answer: In such event the owner
cf a mortgage may not have personal
property taxes segregated but may
have personal property taxes in excess
of a tax upon $1,000 worth of personal
property taxes segregated.
"2. In the event that the ta.xes
have n.ot been delinquent for one or
more years and the owner of personal property wishes such personal
property taxes to be a lien on real
estate on which there is a mortgage,
are we compelled to segregate?"
In answer to his question No.2,
we believe same is answered by our
answer to No.1 above.
"3. Where the personal property
is under $1,000.00 taxable value, can
the mortgagee of real property force
a segregation where the taxes have
not been delinquent for one or more
years?"
Answer: No.
"4. In the event that real property
on which the Federal Land Bank or
anyone else has a mortgage and the
taxes are not delinquent for one
year, is it my duty as County Assessor to check through the Treasurer's books to determine just who
has paid the taxes on the aforesaid
property?"
Answer: No.
It is realized that this opmlOn is
somewhat involved and the methods
described are cumbersome. This cannot be avoided under the terms of
this involved statute.
Opinion No. 838.
Counties--Cities and Towns-Streets
and Alleys-Motor VehiclesRegistration Fees.
HELD: Under the proviSions of
Section 1760, R. C. M. 1935, it is within the discretion of the county com-

