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tion 1741.7 (11), supra. If the offense occurs within the boundaries of
an incorporated city the defendant
should be charged with violating Section 1746.2, supra., but in either event
when the arrest is made by a State
Highway Patrolman any fines received should be paid to the State
Treasurer, as provided in Section
1741.2, quoted above. In the event
that the arrest is made by a sheriff,
or other peace officer, even though
the defendant be charged with violating some provision of the Highway
Patrol Act, the fines received do not
properly belong to the State Highway
Patrol Revolving Fund.

sion thereof, or any public officer acting therefor.
In view of the purpose of the law
and the effect upon the market price,
should the state, through one of its
institutions which is not regulated or
controlled, compete with milk dealers
whose prices are regulated by the
state through state officers which
comprise the board, I recommend as
a public policy that the State Industrial School, in the sale of buttermilk,
comply with all the requirements of
the Milk Control Board. In view of
the wording of the Act, as well as
Section 4893, it is my opinion that no
license fee may be charged.

Opinion No. 331.

Opinion No. 332.

Milk Control Act-State Industrial
School.

Fairs-Expenses of Fairs--County
Commissioners.

HELD: 1. Where the State Industrial School competes with milk dealers, regulated under the Milk Control
Act, it should as a matter of public
policy comply with all the requirements of the Milk Control Board.
2. No license fee may be charged
the State Industrial School under the
Milk Control Act.

HELD: The Board of County Commissioners of a county may not expend more than $200:00 altogether for
the purposes mentioned in Section

July 20, 1936.
Mr. A. C. Dorr
President, State Industrial School
Miles City, Montana
You have asked whether under the
provisions of Chapter 189, Laws of
1935, it is necessary for the State
Industrial School at Miles City, which
sells buttermilk, to obtain a dealer's
license from the Milk Control Board.
As defined by the Act, a dealer is
any producer, distributor or producerdistributor; "milk" means fluid milk
and cream sold for consumption as
such; a "person" means any person,
firm, corporation or association. (Section 3.) While buttermilk probably
is "fluid milk" within the meaning of
the Act, it is doubtful whether the
State Industrial School can be classified either as a person, firm, corporation or association. It is a state educational institution. Moreover, Section 4893, Revised Codes, provides
that no fees must be charged the
state, or any county, or any subdivi-

4550, R. C. M. 1935.

July 24, 1936.
Mr. Eugene L. Murphy
County Attorney
Choteau, Monta.na
You have called attention to a paragraph of Section 4550, R. C. M. 1935,
reading as follows: "The Board of
County Commissionp.rs of any county
in Montana may appropriate each
year the sum of two hundred dollars,
or so much thereof as may be necessary, out of the general funds of the
county, for the purpose of defraying
the expenses of collecting, transporting and taking care of any exhibit
from' such county at any county agricultural fair, seed show, or other
agricultural exhibition held within
the State of Montana" and have
asked my opinion as to whether the
county commissioners are limited to
the appropriation of $200 for all purposes, or whether they may appropriate $200 for every fair to which
they would send an exhibit. You call
attention to the word "any" before
the words "county agricultural fair,"
underscored above, and suggest that
it might be possible for the county
commissioners to give the $200 to
each fair.
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If the word "any" is given the
meaning of "each" and thus includes
all county agricultural fairs, seed
shows or other agricultural exhibitions held within the State of Montana, then the same word used before
the word "exhibit," underscored
above, might be given the same meaning and the county commissioners
would be authorized to give $200 for
each exhibit at each county fair, seed
show or agricultural exhibit and
thousands of dollars might thus be
expended. If the legislature had any
intention of giving such practically
unlimited power to the county commissioners it would undoubtedly have
expressed it in more appropriate
language.
It is my opinion that the county
commissioners may not expend more
than $200 altogether for the purpose
mentioned in this paragraph.
Opinion No. 333.
Roads and Bridges--Cities and Towns
--Counties--County CommissionersHighways-State.
HELD: 1. While the obligation to
build and maintain highways, including bridges, primarily devolves upon
the State, the State may and in Montana has imposed that duty upon the
counties and municipalities.
2. The Board of County Commissioners in the exercise of a sound discretion must determine whether a
bridge located within a municipality
should be replaced; and must fix the
share of the cost (not less than onehalf) which the municipality must
bear.
July 30, 1936.
Board of County Commissioners
Flathead County
Kalispell, Montana
We are in receipt of a letter dated
July 17, 1936, signed by R. D. Frederick, City Attorney of Whitefish, D.
Gordon Rognlien, County Attorney of
Flathead County, and Dean King,
Deputy, in which we are advised that
you desire an opinion from this office
concerning the replanking of the
Baker A venue bridge, which extends
over the Whitefish River, within the
city limits of Whitefish.

The facts submitted to us are as
follows:
"About twelve years ago the County of Flathead built a bridge across
the Whitefish River on Baker Avenue and within the city limits of
Whitefish. This was the main Whitefish to Kalispell highway.
"Last year, the Highway Commission took over the old highway from
Kalispell to Whitefish, building another bridge at another site, so that
the old highway across Baker Avenue bridge joined the State Highway about half a mile from the city
limits. There is still much traffic
over the Baker Avenue bridge, coming from the state highway, from
along the hig-hway itself, and going
through Whitefish and out onto
other county roads."
The letter then states: "We desire
your opinion as to whether the county, under Section 1703 must replank
the bridge--or is it the duty of the
city to not only replank the bridge
but maintain it in other ways--or
can the county replank it, under Sections 1707-9 and compel the city to
pay half or some larger portion of
the cost. We are not at all anxious
to have your opinion as to maintenance other than replanking."
We do not understand how there
can be any dispute about the matter
in the face of the applicable statutory
provisions,. which are clear and comprehensive.
While the obligation to build and
maintain highways, including bridges,
primarily devolves upon the state, it
may impose, and in Montana has imposed (Chapter 146, Political Code,
R. C. M. 1935) that duty upon the
counties and municipalities. (State v.
Poland, et aI., 61 Mont. 600, 203 Pac.
352; 9 C. J. 456, 457.)
Under Section 1713, R. C. M. 1935,
whether or not the bridge in question
should be replanked is a matter to be
decided by the board of county commissioners in the exercise of a sound
discretion, and if the board determines that it should be done, the work
must proceed as and when directed
by the board, subject, of course, to
the limitations of Section 1705, R. C.
M. 1935. When that is done the county commissioners must fix the share

