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sion, and Chapter 45, Laws of 1933.)
One difference between the law as
amended by Chapter 109, Laws of
1935, and as it was prior thereto, is
that by Chapter 45, Laws of 1933, the
members of the commission were required to serve "without compensation" (Section 1). It seems to be the
rule, however, that the receipt of
emoluments is not necessary to establish the status of an office (46 C.
J. 931, note 30, and cases cited), although the fact that a position carries no salary may be considered.
In State ex reI. Boyle v. Hall, 165
Pac. 757, 53 Mont. 595, our Supreme
Court said: "While the elements of
fixed term and compE.nsation cannotbe said to be indispensable to a public office, they are indices the presence of which points to the existence
of such a position, and the absence of
which indicates to some extent the
contrary conclusion."
While our court has not passed on
the question directly, it is my opinion,
however, that inasmuch as the requirements of all five rules stated by
our court in the Kelsey case, and
prior cases, are met by the law as it
existed at the time of your appointment, including taking an official
oath and giving an official bond, after
January 2, 1934 (Section 5, Chapter
20, Laws of 1933-34, Extraordinary
Session), our court would not regard
the fact that you did not receive compensation for your services as determinative.
Opinion No. 330.
Highway Patrol-Intoxicated Drivers
-Patrolmen-Fines.

HELD: 1. Sections 1746.2 and
1741.7 (11), R. C. M. 1935, relating
to intoxicated drivers, are both in
effect.
2. Where an arrest is made under
either of said sections by a Highway
Patrolman, any finc.3 received should
be paid to the State Treasurer as provided in Section 1741.2, R. C. M. 1935;
where the arrest is made by any other
peace officer, the fines do not properly belong to the State Highway
Patrol Revolving Fund.

Mr. Oscar C. Hauge
County Attorney
Havre, Montana

July 20, 1936.

We have your letter of July 15,
relative to statutes against intoxicated drivers.
Section 1746.2, R. C. M. 1935, to
which you refer, was enacted as Section 3 of Chapter 166, Laws of 1929,
and prohibits the operation of a motor vehicle by anyone "* * * upon or
over any highway, street or public
thoroughfare of the State of Montana, whether within or without a
municipality while intoxicated or under the influence of intoxicating liquor or of any drug or narcotic * * *."
Section 1741.7 (11) R. C. M. 1935,
of the Montana Highway Patrol Act,
which was enacted as Chapter 185,
Laws of Montana 1935, declares it to
be an offense against that act to drive
"* * * a motor or other vehicle while
intoxicated * * * upon the main or
secondary highways of the state of
Montana outside of incorporated
cities or towns."
Although said Chapter 185 is the
later enactment, we see nothing
therein which can be said to repeal
said Section 1746.2, either expressly
or impliedly. The two are not in conflict. Both may be enforced. And
for the offense of driving while intoxicated outside the limits of incorporated cities or towns, the prosecutor may elect to proceed under either
of them. In re Wilson's Estate, 102
Mont. - - , 56 Pac. (2d) 733; 16 Corpus Juris 69, and 59 Corpus Juris
917, et seq.
.
Section 1741.12 of the Highway
Patrol Act provides: "* * * All fees,
fines and forfeitures collected in any
court from persons apprehended or
arrested by patrolmen for violation of
this Act and the laws and regulations
relating to the use of state highways
and the operation of vehicles thereon
must be paid to the State Treasurer
of Montana, and by him credited to
the State Highway Patrol Revolving
Fund, and a separate account shall
be kept thereof; * '" *."
Now it is our opinion that a highway patrolman may arrest those who
violate either Section 1746.2 or Sec-
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tion 1741.7 (11), supra. If the offense occurs within the boundaries of
an incorporated city the defendant
should be charged with violating Section 1746.2, supra., but in either event
when the arrest is made by a State
Highway Patrolman any fines received should be paid to the State
Treasurer, as provided in Section
1741.2, quoted above. In the event
that the arrest is made by a sheriff,
or other peace officer, even though
the defendant be charged with violating some provision of the Highway
Patrol Act, the fines received do not
properly belong to the State Highway
Patrol Revolving Fund.

sion thereof, or any public officer acting therefor.
In view of the purpose of the law
and the effect upon the market price,
should the state, through one of its
institutions which is not regulated or
controlled, compete with milk dealers
whose prices are regulated by the
state through state officers which
comprise the board, I recommend as
a public policy that the State Industrial School, in the sale of buttermilk,
comply with all the requirements of
the Milk Control Board. In view of
the wording of the Act, as well as
Section 4893, it is my opinion that no
license fee may be charged.

Opinion No. 331.

Opinion No. 332.

Milk Control Act-State Industrial
School.

Fairs-Expenses of Fairs--County
Commissioners.

HELD: 1. Where the State Industrial School competes with milk dealers, regulated under the Milk Control
Act, it should as a matter of public
policy comply with all the requirements of the Milk Control Board.
2. No license fee may be charged
the State Industrial School under the
Milk Control Act.

HELD: The Board of County Commissioners of a county may not expend more than $200:00 altogether for
the purposes mentioned in Section

July 20, 1936.
Mr. A. C. Dorr
President, State Industrial School
Miles City, Montana
You have asked whether under the
provisions of Chapter 189, Laws of
1935, it is necessary for the State
Industrial School at Miles City, which
sells buttermilk, to obtain a dealer's
license from the Milk Control Board.
As defined by the Act, a dealer is
any producer, distributor or producerdistributor; "milk" means fluid milk
and cream sold for consumption as
such; a "person" means any person,
firm, corporation or association. (Section 3.) While buttermilk probably
is "fluid milk" within the meaning of
the Act, it is doubtful whether the
State Industrial School can be classified either as a person, firm, corporation or association. It is a state educational institution. Moreover, Section 4893, Revised Codes, provides
that no fees must be charged the
state, or any county, or any subdivi-

4550, R. C. M. 1935.

July 24, 1936.
Mr. Eugene L. Murphy
County Attorney
Choteau, Monta.na
You have called attention to a paragraph of Section 4550, R. C. M. 1935,
reading as follows: "The Board of
County Commissionp.rs of any county
in Montana may appropriate each
year the sum of two hundred dollars,
or so much thereof as may be necessary, out of the general funds of the
county, for the purpose of defraying
the expenses of collecting, transporting and taking care of any exhibit
from' such county at any county agricultural fair, seed show, or other
agricultural exhibition held within
the State of Montana" and have
asked my opinion as to whether the
county commissioners are limited to
the appropriation of $200 for all purposes, or whether they may appropriate $200 for every fair to which
they would send an exhibit. You call
attention to the word "any" before
the words "county agricultural fair,"
underscored above, and suggest that
it might be possible for the county
commissioners to give the $200 to
each fair.

