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of weights and measures or municipal 
sealers of weights and measures have 
power to inspect, test, try and ascer
tain if they are correct, all weights, 
scales, beams, measures of any kind, 
etc., (Section 4243, R. C.), and they 
have the authority and duty to ex
amine all commodities sold and of
fered for sale, and to test them for 
correct weight, measure, or count. 
(Section 4244.) The state sealer of 
weights and measures, his deputy or 
inspectors of weights and measures 
and municipal sealers of weights and 
measures, therefore, rather than the 
state scale inspector or his deputy 
or deputies, have the authority and 
duty of examining all commodities 
sold and offered for sale, and testing 
them for correct weight, measure, or 
count. 

Opinion No. 325. 

Licenses-Refunds-Fees
Wholesalers. 

HELD: A wholesaler's license fee, 
paid and forfeited for failure to post 
a proper bond may not be applied as 
payment for a subsequent year's li
cense for the reason that it would 
amount to a refund. 

July 10, 1936. 
Mr. George L. Knight 
Chief, Division of Horticulture . 
Missoula, Montana 

You have submitted the following: 
"In August, 1933, you ruled that 

where a license fee was paid in good 
faith and applicant failed to furnish 
bond, that failure was entirely his 
fault and that no refund of license 
fee could be made. A new situation 
has now occurred. In 1935, Brown 
Brothers of Glasgow made applica
tion for license and paid the required 
fee then they were unable to furnish 
bond and therefore fee was not re
turnable. Now, however, they claim 
to be able to furnish bond and are 
asking that last year's fee be applied 
on this year's license. 

"Will you kindly advise regarding 
this matter as promptly as pos
sible ?" 

To permit the license money paid 

for 1935, to be paid for the 1936 li
cense, would be accomplishing indi
rectly what may not be done directly, 
and this the law will not approve. In 
effect it amounts to this: The state 
returns the 1935 license fee. That the 
applicant thereupon uses it for the 
1936 license does not have any bear
ing upon the refund, or make it legal. 

Although this may seem like a 
harsh rule in some instances, yet on 
the principles laid down in the au
thorities cited in our opinion to you 
August 9, 1933 (Volume 15, Opinions 
of the Attorney General, p. 200), we 
are unable to reach any other conclu
sion. 

Opinion No. 329. 

Offices and Officers-Civil Office
Montana Relief Commission

Legislature. 

HELD: The office of member of 
the Montana Relief Commission, un
der the provisions of Chapter 45, 
Laws of 1933, was a civil office even 
though the law did not provide for 
compensation for members of the 
Commission. 

Hon. Elmer Holt 
Governor of Montana 
The Capitol 

July 16, 1936. 

You have requested an opinion from 
this office on the question whether 
you were holding a civil office while 
connected with the Montana Relief 
Commission in 1933-34, prior to the 
time when the present Montana Re
lief Commission was created. 

In our opinion to you dated Febru
ary 3, 1936 (Vol. 16, No. 245), as well 
as in the opinion of the Supreme 
Court in State v. Kelsey, 55 Pac. (2d) 
685, 102 Mont. --, five rules for de
termining the question whether a per
son is holding a civil office, were 
stated. While our opinion, as well as 
that of the court, was oased on Chap
ter 109, Laws of 1935, if the rules 
there laid down are applied, the same 
conclusion would have to be reached 
in regard to the law as it existed 
prior to the enactment of said Chap
ter 109. (See Chapters 20 and 56, 
Laws Of 1933-34, Extraordinary Ses-

cu1046
Text Box

cu1046
Text Box



328 OPINIONS OF THE ATTORNEY GENERAL 

sion, and Chapter 45, Laws of 1933.) 
One difference between the law as 
amended by Chapter 109, Laws of 
1935, and as it was prior thereto, is 
that by Chapter 45, Laws of 1933, the 
members of the commission were re
quired to serve "without compensa
tion" (Section 1). It seems to be the 
rule, however, that the receipt of 
emoluments is not necessary to es
tablish the status of an office (46 C. 
J. 931, note 30, and cases cited), al
though the fact that a position car
ries no salary may be considered. 

In State ex reI. Boyle v. Hall, 165 
Pac. 757, 53 Mont. 595, our Supreme 
Court said: "While the elements of 
fixed term and compE.nsation cannot
be said to be indispensable to a pub
lic office, they are indices the pres
ence of which points to the existence 
of such a position, and the absence of 
which indicates to some extent the 
contrary conclusion." 

While our court has not passed on 
the question directly, it is my opinion, 
however, that inasmuch as the re
quirements of all five rules stated by 
our court in the Kelsey case, and 
prior cases, are met by the law as it 
existed at the time of your appoint
ment, including taking an official 
oath and giving an official bond, after 
January 2, 1934 (Section 5, Chapter 
20, Laws of 1933-34, Extraordinary 
Session), our court would not regard 
the fact that you did not receive com
pensation for your services as deter
minative. 

Opinion No. 330. 

Highway Patrol-Intoxicated Drivers 
-Patrolmen-Fines. 

HELD: 1. Sections 1746.2 and 
1741.7 (11), R. C. M. 1935, relating 
to intoxicated drivers, are both in 
effect. 

2. Where an arrest is made under 
either of said sections by a Highway 
Patrolman, any finc.3 received should 
be paid to the State Treasurer as pro
vided in Section 1741.2, R. C. M. 1935; 
where the arrest is made by any other 
peace officer, the fines do not prop
erly belong to the State Highway 
Patrol Revolving Fund. 

Mr. Oscar C. Hauge 
County Attorney 
Havre, Montana 

July 20, 1936. 

We have your letter of July 15, 
relative to statutes against intoxi
cated drivers. 

Section 1746.2, R. C. M. 1935, to 
which you refer, was enacted as Sec
tion 3 of Chapter 166, Laws of 1929, 
and prohibits the operation of a mo
tor vehicle by anyone "* * * upon or 
over any highway, street or public 
thoroughfare of the State of Mon
tana, whether within or without a 
municipality while intoxicated or un
der the influence of intoxicating liq
uor or of any drug or narcotic * * *." 

Section 1741.7 (11) R. C. M. 1935, 
of the Montana Highway Patrol Act, 
which was enacted as Chapter 185, 
Laws of Montana 1935, declares it to 
be an offense against that act to drive 
"* * * a motor or other vehicle while 
intoxicated * * * upon the main or 
secondary highways of the state of 
Montana outside of incorporated 
cities or towns." 

Although said Chapter 185 is the 
later enactment, we see nothing 
therein which can be said to repeal 
said Section 1746.2, either expressly 
or impliedly. The two are not in con
flict. Both may be enforced. And 
for the offense of driving while in
toxicated outside the limits of incor
porated cities or towns, the prosecu
tor may elect to proceed under either 
of them. In re Wilson's Estate, 102 
Mont. --, 56 Pac. (2d) 733; 16 Cor
pus Juris 69, and 59 Corpus Juris 
917, et seq. . 

Section 1741.12 of the Highway 
Patrol Act provides: "* * * All fees, 
fines and forfeitures collected in any 
court from persons apprehended or 
arrested by patrolmen for violation of 
this Act and the laws and regulations 
relating to the use of state highways 
and the operation of vehicles thereon 
must be paid to the State Treasurer 
of Montana, and by him credited to 
the State Highway Patrol Revolving 
Fund, and a separate account shall 
be kept thereof; * '" *." 

Now it is our opinion that a high
way patrolman may arrest those who 
violate either Section 1746.2 or Sec-
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