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and is presumed to be constitutional. 
(State v. Holmes, 100 Mont. 256, 47 
Pac. (2d) 624.) 

The effect of Section 16, a prohibi
tory statute, is to make void and un
enforceable any contract of insurance 
against the hazards mentioned in 
Section 1, entered into on or after 
June 1, 1935, between a county, a 
school district or the trustees of a 
county high school, and a private in
surer. (Stange v. Esval, 67 Mont. 
301; Franzke v. Fergus County, 76 
Mont. 150; Berka v. Woodward, 57 
Pac. 777; Herkner v. Rubin, 14 Pac. 
(2d) 1043; Crawford v. McConnell, 49 
Pac. (2d) 551; Penni card v. Coe, 263 
Pac. 920; 13 C. J. 420, 424; 2 Page on 
Contracts, Sections 682. 683.) It is the 
rule, also that where a statute, like 
unto Section 19, imposes a penalty 
for an act, a contract founded on such 
act is void, although the statute does 
not pronounce it void or expressly 
prohibit it. (McManus v. Fulton, 85 
Mont. 170; Berka v. Woodward, 
above; Herkner-v. Rubin, above; Mos
er v. Pantages, 164 Pac. 768; Penni
card v .. Coe, above; 13 C. J. 421; 2 
Page on Contracts, Section 684.) 

With the law as it is, then, the 
Board of County Commissioners of 
Dawson County can do no less than 
cancel the contract of insurance made 
with some private concern after June 
1, 1935, and immediately insure un
der and according to the provisions 
of the State Insurance Act. 

Opinion No. 316. 

Montana Livestock Sanitary Board
Rules and Regulations-Milk 

Bottles, Use Of. 

HELD: Rules and regulations re
lating to property rights, resale and 
use of milk bottles are discussed. 

July 7, 1936. 
Dr. W. J. Butler 
State Veterinary Surgeon 
The . Capitol 

You have submitted the following: 
"Under the rules and regulations 

of the Montana Livestock Sanitary 
Board, Regulation 1, Section 2, Para
graph 10, provides: 

" 'No person or persons shall, 
without the consent of the owner or 
owners, use, gell, dispose of, or traf
fic in any milk cans, jars, bottles, 
milk or cream receptacles belong
ing to any dealer or shipper of milk 
or cream, having the name or initials 
of the owner on such cans, jars, 
bottles or other receptacles. No per
son shall wilfully mark, change or 
erase the names or initials stamped 
or fastened upon milk or cream re
ceptacles and shall not place any 
other substance but milk or cream, 
or their products, in them.' 

"It is a practice of many distrib
utors of milk to charge for the 
bottle in addition to the cost of the 
milk, when milk is purchased at a 
retail store. When the customer re
turns the bottle the money paid for 
the bottle is refunded. 

"Where a purchaser of milk or 
cream pays for the bottle in addi
tion to the cost of the milk or cream 
by depositing a certain sum, which 
is refunded when the bottle is re
turned, is that purchaser liable to 
the provisions contained in Para
graph 10, Section 2 of Regulation 1, 
which I have quoted? 

"If the milk container is not pur
chased and if no sum is deposited 
with the distributor for the bottle, 
is the user of a bottle stamped with 
the name of the dairy or owner of 
the dairy, liable to that dairy, pro
vided the bottle is used to contain 
milk or cream other than that pur
chased by the owner of the bottle?" 

Answering your first question, it 
is my opinion that the first sentence 
of the rule and regulation quoted is 
not and was not intended as an in
junction against the retail purchaser. 
In most instances the purchaser either 
does not know whose bottle the seller 
is using or selling or assumes that 
the seller is using or selling his own 
milk bottle. This rule was no doubt 
primarily intended to prevent fraud 
upon the purchasers who generally 
are the innocent parties. 

Answering the second question, the 
second sentence of the rule and regu
lation quoted, was intended as a sani
tary rule and regulation to prevent 
milk or cream from being contami
nated by using milk bottles for for
eign substances. Any person using 
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bottles for any other substance but 
milk or cream or other product!': 
would be liable in such manner as the 
rules and regulations provide. (See: 
Opinion No. 86, Vol. 16.) Moreover. 
if the purchaser did not acquire title 
to the bottle and it remains the prop
erty of the seller or distributor, he 
would be liable in damages to the 
owner thereof for any unlawful con
version of the property. (See Section 
8689, R. C. M. 1935.) 

Opinion No. 317. 

Dentists-Advertising nlegally. 

HELD: The Montana Dentistry 
Regulation Act does not prohibit the 
placing of illegal professional adver
tisements in "Montana newspapers by 
non-resident dentists. 

July 8, 1936. 
Dr. T. T. Rider 
Secretary-Treasurer, Montana State 

Dental Association 
Missoula, Montana 

You have enclosed an advertise
ment of the Peerless Dentists of Spo
kane, Washington, in the Daily Mis
soulian of June 22, 1936, and request 
my opinion thereon. 

This advertisement not only ad
vertises prices but professional su
periority, or performance of profes
sional services in a superior manner, 
which are prohibited by Section 
3115.13, R. C. M. 1935, Chapter 48, 
Laws of 1935. 

Since the penalty for such illegal 
advertising is suspension or revoca
tion of license to practice dentistry in 
this state, and since the advertising 
dentists are residents of Spokane, 
Washington, and do not practice den
tistry in this State, it is my opinion 
that nothing can be done. I do not 
find any law prohibiting such adver
tising and fixing a penalty therefor, 
except the section cited above. Be
cause there is no law prohibiting it, 
I do not think there is any legal 
ground for injunction against the 
newspaper from accepting such ad
vertising copy. 

Opinion No. 819. 

Motor Vehicles-Licenses-Travelling 
Salesmen-Interstate Compacts

Reciprocity Agreements
Highway Patrol. 

HELD: There is no statutory au
thority, either express or implied, for 
the Montana Highway Patrol to enter 
into interstate compacts or reciproc
ity agreements with neighboring 
states to exempt travelling salesmen 
from such statp.s from the purchase 
of Montana Motor Vehicle License 
plates. 

July 8, 1936. 
Montana Highway Patrol 
The Capitol 

We have your letter of June 13, 
from which we quote: 

"We have requests from two of 
our neighboring states, North Dako
ta and Washington, asking that we 
reciprocate with them on certain 
motor vehicle license regulations, 
such as allowing Washington and 
North Dakota travelling salesmen to 
come into Montana and solicit busi
ness while using license places from 
their home states. 

"Should we see fit to do this, they 
would gladly permit our salesmen 
the same privilege in their states. 
We would like to know if this may 
legally be done." 

Public officers have only such pow
ers as are conferred upon them by 
statute, either expressly or by neces
sary implication. (See Opinion No. 69, 
issued to State Highway Commission, 
March 27, 1935.) We can find no 
statute which either expressly or im
pliedly authorizes the Montana High
way Patrol to enter into interstate 
compacts. Not only is there no law 
authorizing such reciprocity agree
ments as your letter mentions, but 
Section 1760, R. C. M. 1935, some
times called the "gainful occupation 
law," evinces a legislative intent di
rectly to the contrary. This, and 
other related sections are penal laws 
of the State of Montana, and no offi
cer or department of the state may 
grant any indulgences authorizing the 
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