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"In the absence of a statutory provi­
sion to the contrary, where official 
authority is conferred upon a board 
or commission composed of three or 
more persons, such authority may " 
,. " not be exercised by a single mem­
ber of such body, or by a minority 
* ,. *. Such a board can as a rule 
act officially only as such in a con­
vened session with the members, or a 
quorum thereof, present" * *." (46 
C. J. 1034.) 

It follows, therefore, that all of the 
duties of a member of the State High­
way Commission must be performed 
in valid meetings, and that under 
Section 1783 said members are en­
titled to compensation only as an in­
cident to said meetings. State v. 
Story, 53 Mont. 573, 165 Pac. 748; 
State ex reI. Payne v. District Court, 
53 Mont. 350; 29 C. J. 572; 46 C. J. 
940, 1014 and ::'019. 

May this conclusion be circum­
vented by resort to the subterfuge of 
employing members of the commis­
sion in inferior or representative po­
sitions? The courts have held other­
wise. Holcombe v. Kennedy, 251 S. 
W. 7; Bradley County Road Improve­
ment District No.1-v. Wilson, 269 
S. W. 583; Davidson v, Guilford Coun­
ty, 67 S. E. 918; King v. Guilford 
County, 67 S. E. 919; Johnson v. 
Black, 68 L. R. A. 264; Boyd County 
v. Arthur, 82 S. W. 613; Vaughn v. 
Hulett, 84 S. W. 309; State v. Fidel­
ity & Deposit Company of Maryland, 
58 S. W. (2d) 696; State v. Borstad, 
27 N. D. 533, 147 N. W. 380, Ann. 
Cas. 1916B 1014; Sprinkle v. County 
of Cass, 254 TIL App. 331; County of 
Cass v. Kloker, 239 TIL App. 301; 
Ehlinger v. Clark, 117 Tex. 547, 8 S. 
W. (2d) 666, 22 R. C. L. 414. 

"It is contrary to the policy of 
the law for an officer to use his of­
ficial appointing power to place him­
self in office, so that, even in the 
absence of a statutory inhibition, all 
officers, who have the appointing 
power are disqualified for appoint­
ment to the offices to which they 
may appoint; nor can an appointing 
board appoint one of its members 
to an office, even though his vote 
is not essential to a majority in 
favor of his appointment, and al­
though he was not present when the 
appointment was made, and not-

withstanding his term in the ap­
pointing body was about to expire. 
" " *." (46 C. J. 940.) 
Two fundamental reasons are be­

hind the rule. The first is that the 
positions of an employer and em­
ployee are incompatible (Gaw v. 
Ashley, 195 Mass. 173, 80 N. E. 790, 
122 A. S. R. and note L. R. A. 1917 A 
217.) The second reason for the rule 
is powerfully stated in Davidson v. 
Guilford County, supra: "Indepen­
dently of any statute or precedent, 
upon the general principles of law and 
morality, a member of an official 
board cannot contract with the body 
of which he is a member. To permit 
it would open the door wide to fraud 
and corruption. The other members 
of the board in allowing compensa­
tion thus to one of their members 
would be aware that each, of them 
in turn might receive contracts and 
good compensation, and thus public 
offices, instead of being a public 
trust, would become, in the language 
of the day, 'a private snap'." 

It is, therefore, our opinion that 
both your question and the question 
propounded by the State Examiner 
must be answered in the negative. 

Opinion No. 315. 

State Insurance - Insurance - Con­
tracts for Private Carrier Insurance 
-Courts-Restraining Order, Effect 

Of-State Auditor. 

HELD: 1. An order of court re­
straining the State Auditor from car­
rying out on his part the provisions 
of the State Insurance Act did not 
have the effect of suspending the Act. 

2. A contract of insurance with a 
private carrier, violative of the pro­
visions of the State Insurance Act and 
entered into during the effective pe­
riod of the restraining order, is void 
and unenforceable and should be can­
celled. 

Hon. John J. Holmes 
State Auditor 
The Capitol 

May 16, 1936. 

Your letter to us of recent date is 
as follows: 

"A considerable number of in­
quiries are being received in the 
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State Insurance Department relative 
to the status of insurance contracts 
procured from private carriers by 
political subdivisions during the pe­
riod of time political subdivisions 
could not procure insurance under 
the provisions of the State Insurance 
Fund by reason of the State Insur­
ance Department being restrained 
from administering the State Insur­
ance Fund law. 

"The attached letter is a typical 
letter received relative to this mat­
ter. 

"Your opinion is respectfully re­
quested as to the matters contained 
in the attached letter." 

The letter which is attached was 
received by you from the county at­
torney of Dawson County and reads 
thus: 

"The county commissioners and 
trustees of the various school dis­
tricts in Dawson County have re­
ceived notice from your office to the 
effect that the injunctions restrain­
ing you from operating under Chap­
ter 179 of the Laws of 1935, have 
been denied and that the said law 
is now in effect as of January 4, 
1936. This act, by Section 17 there­
of provides that the act shall be­
come operative on the 1st day of 
June, 1935, but due to legal actions 
and injunctions restraining your of­
fice from operating under this act 
you were not able to carry out its 
terms until the 4th of January, 
1936. In the meantime, since the 
counties and school districts re­
quired the protection of insurance, 
there have been some insurance poli­
cies issued after the 1st of June and 
before the 4th of January. 

"I should like to know whether or 
not fire insurance, written after 
June 1st and before January 4th, 
must now be cancelled and state in­
surance procured in lieu thereof. It 
appears to be the intent of this act 
as set forth in Section 4 that insur­
ance contracts in effect at the time 
the act becomes operative need not 
be cancelled but that when the in­
surance policies expire then the 
property shall be insured through 
your office and from this it may be 
held that policies written prior to 
January 4th need not be cancelled." 

The State Insurance Act (Chapter 

179, Laws of 1935), became effective 
by its own terms on the first day of 
June, 1935. Section 1 of the Act pro­
vides that all public buildings of the 
state and the various subdivisions 
thereof and the contents of such 
buildings, with certain exceptions not 
necessary to notice here, shall be in­
sured by the state against loss by 
fire and other destructive elements. 
Section 16 declares "that it shall be 
unlawful for any public officer men­
tioned in this Act and having charge 
of any public building or other public 
property to cause same or its con­
tents to be insured in any other man­
ner than that provided for in this 
Act, and upon expiration of insur­
ance now in force all such property 
shall be listed and become subject to 
the provisions of this Act." Section 
19 provides that "any person who 
violates the provisions of this Act 
shall be deemed guilty of a misde­
meanor, and upon conviction thereof 
shall be required to pay a fine of not 
more than three hundred dollars or 
by being imprisoned for not more 
than six months, or by both such fine 
and imprisonment." Omitting cer­
tain officials of cities and towns, the 
public officers having charge of pub­
lic buildings and other public prop­
erty and who are mentioned in the 
Act are the members of the State 
Board of Examiners, the members of 
Boards of County Commissioners, the 
members of Boards of Trustees of 
School Districts, and the members of 
Boards of Trustees of County High 
Schools. (Section 3.) 

An order of court restraining the 
State Auditor from carrying out on 
his part the provisions of the Act did 
not have the effect of suspending the 
Act. That is not a judicial function. 
The suspension of a statute is a leg­
islative act, unless based upon some 
condition, contingency, exigency, or 
state of facts, declared by the legisla­
tive enactment to be sufficient to 
warrant the suspension by an execu­
tive or administrative body whose 
duty it is to execute or administer 
the law suspended. (Winslow v. 
Fleischner, 228 Pac. 101; Chicago, R. 
1. & P. Ry. Co. v. Holliday, 145 Pac. 
786; 59 C. J. 940; 12 C. J. 853.) As 
has been already pointed out the Act 
came into effect on June 1, 1935. It 
has continued in full force ever since 
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and is presumed to be constitutional. 
(State v. Holmes, 100 Mont. 256, 47 
Pac. (2d) 624.) 

The effect of Section 16, a prohibi­
tory statute, is to make void and un­
enforceable any contract of insurance 
against the hazards mentioned in 
Section 1, entered into on or after 
June 1, 1935, between a county, a 
school district or the trustees of a 
county high school, and a private in­
surer. (Stange v. Esval, 67 Mont. 
301; Franzke v. Fergus County, 76 
Mont. 150; Berka v. Woodward, 57 
Pac. 777; Herkner v. Rubin, 14 Pac. 
(2d) 1043; Crawford v. McConnell, 49 
Pac. (2d) 551; Penni card v. Coe, 263 
Pac. 920; 13 C. J. 420, 424; 2 Page on 
Contracts, Sections 682. 683.) It is the 
rule, also that where a statute, like 
unto Section 19, imposes a penalty 
for an act, a contract founded on such 
act is void, although the statute does 
not pronounce it void or expressly 
prohibit it. (McManus v. Fulton, 85 
Mont. 170; Berka v. Woodward, 
above; Herkner-v. Rubin, above; Mos­
er v. Pantages, 164 Pac. 768; Penni­
card v .. Coe, above; 13 C. J. 421; 2 
Page on Contracts, Section 684.) 

With the law as it is, then, the 
Board of County Commissioners of 
Dawson County can do no less than 
cancel the contract of insurance made 
with some private concern after June 
1, 1935, and immediately insure un­
der and according to the provisions 
of the State Insurance Act. 

Opinion No. 316. 

Montana Livestock Sanitary Board­
Rules and Regulations-Milk 

Bottles, Use Of. 

HELD: Rules and regulations re­
lating to property rights, resale and 
use of milk bottles are discussed. 

July 7, 1936. 
Dr. W. J. Butler 
State Veterinary Surgeon 
The . Capitol 

You have submitted the following: 
"Under the rules and regulations 

of the Montana Livestock Sanitary 
Board, Regulation 1, Section 2, Para­
graph 10, provides: 

" 'No person or persons shall, 
without the consent of the owner or 
owners, use, gell, dispose of, or traf­
fic in any milk cans, jars, bottles, 
milk or cream receptacles belong­
ing to any dealer or shipper of milk 
or cream, having the name or initials 
of the owner on such cans, jars, 
bottles or other receptacles. No per­
son shall wilfully mark, change or 
erase the names or initials stamped 
or fastened upon milk or cream re­
ceptacles and shall not place any 
other substance but milk or cream, 
or their products, in them.' 

"It is a practice of many distrib­
utors of milk to charge for the 
bottle in addition to the cost of the 
milk, when milk is purchased at a 
retail store. When the customer re­
turns the bottle the money paid for 
the bottle is refunded. 

"Where a purchaser of milk or 
cream pays for the bottle in addi­
tion to the cost of the milk or cream 
by depositing a certain sum, which 
is refunded when the bottle is re­
turned, is that purchaser liable to 
the provisions contained in Para­
graph 10, Section 2 of Regulation 1, 
which I have quoted? 

"If the milk container is not pur­
chased and if no sum is deposited 
with the distributor for the bottle, 
is the user of a bottle stamped with 
the name of the dairy or owner of 
the dairy, liable to that dairy, pro­
vided the bottle is used to contain 
milk or cream other than that pur­
chased by the owner of the bottle?" 

Answering your first question, it 
is my opinion that the first sentence 
of the rule and regulation quoted is 
not and was not intended as an in­
junction against the retail purchaser. 
In most instances the purchaser either 
does not know whose bottle the seller 
is using or selling or assumes that 
the seller is using or selling his own 
milk bottle. This rule was no doubt 
primarily intended to prevent fraud 
upon the purchasers who generally 
are the innocent parties. 

Answering the second question, the 
second sentence of the rule and regu­
lation quoted, was intended as a sani­
tary rule and regulation to prevent 
milk or cream from being contami­
nated by using milk bottles for for­
eign substances. Any person using 
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