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which it otherwise amended. The last
named chapter carried over the wording of Chaptet" 85, Laws of 1927.
which it amended in other particulars.
Chapter 85 amended Section 2235, Revised Codes 1921, which simply said:
"The money arising from such sale
must be paid into the county treasury, and the treasurer must settle for
money so received as other state and
county money."
It appears therefore that it was the
intention of the Twenty-third Legislative Assembly (1933) to provide
the same distribution of funds as provided by the Twenty-first and the
Twentieth Legislative Assemblies, unless Section 3 above quoted discloses
a different intention. It is the rule
that "where two statutes are in apparent conflict, they should be so construed, if reasonably possible, as to
allow both to stand and to give force
and effect to each, and if it is not
possible to reconcile them, the dates
of their enactment will be examined
in determining the legislative intent,
and effect given to the later one." (59
C. J. 1042, Section 619.)
In so far as the two different provisions are in express conflict the
later Act must prevail. Said Chapter
65 (Section 2208.2') imposes additional
duties upon county commissioners
with reference to sale of lands acquired by tax deed. Among other
things the county commissioners are
required to order a sale of such lands
within six months after acquiring
title. It is my opinion that said Section 3 of Chapter 33 (Section 2235.2)
had reference to such additional duties
which might be construed to be repealed by implication without such
saving clause and that the Twentythird legislative assembly intended
that the provision as to the distribution of proceeds of sale expressly
provided for in said Chapter 33 should
operate. It could hardly be contended
that the legislature did not intend to
enact what it expressly declared. To
the extent, therefore, that said Chapter 65 (Section 2208.2) conflicts with
Chapter 33 (Section 2235), the latter
must prevail.
The proceeds of sale of all tax deed
property of a value in excess of $100
sold for cash or on contract, should
be distributed according to said Sec-
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tion 2235 as finally amended. Since
this section does not provide for the
distribution of moneys received from
leasing of such lands, such money
would be distributed according to Section 2208.2. Since the only difference
in the two sections is that Section
2208.2 requires the payment of penalty and interest before the excess
shall be credited to the general fund,
while Section 2235 does not, and since
the proceeds from leasing lands are
not likely to exceed the amount of
taxes and assessments without penalty and interest, in practical effect
there would seem to be no difference.
Section 2208.2 as amended, being a
later act, must prevail over subdivision 28, Chapter 100, Laws of 1931,
to the extent of the conflict between
tIle two.
Opinion No. 311.
Banks and Banking-Trust Funds,
Use of By the Bank.
HELD: A Montana bank or trust
company, exercising trust powers,
may not legally deposit trust funds
in the commercial department of the
fiduciary bank or trust company by
setting aside government bonds to
the 'amount of the trust funds as security therefor.
June 30, 1936.
Hon. Frank H. Johnson
Superintendent of Banks
The Capitol
You have submitted the following
question:
"It has been customary for banks
holding trust funds to set aside from
their assets Government bonds to
the amount of the trust funds which
are deposited in cash awaiting investment. There has never been any
action taken that I know of in this
matter and I would like to get your
advice as to what authority a bank
has in accepting trusts to redeposit
trust funds under its control in a
checking ~ccount on its bOoks."
The question, as I understand it, is
whether a Montana bank or trust
company, exercising trust powers,
may legally deposit trust funds in the
commercial department of the fiduci-
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ary bank or trust company by setting
aside government bonds to the amount
of the trust funds as security.
I find no statute in Montana authorizing such deposit and in the absence thereof it is my opinion that it
may not be done. On the contrary,
St.-ction 7889, R. C. M. 1935, expressly
forbids it in the following language:
"A trustef' may not use or deal with
the trust property for his own benefit, or for any other purpose unconnected with the trust, in any manner."
(See In re Jennings Estate, 74 Mont.
449, 241 Pac. 648; also Section 7897,
Revised Codes.)
When a bank makes such deposit of
trust funds in its commercial department, it, in effect, loans such funds
to itself in violation of the statute.
The fact that the loan is secured by
government bonds is not material. A
trustee cannot in this manner acquire
power withheld by statute. 'lIlhile executors or administrators may invest
trust funds, it is only after approval
and authority given by the court. See
Section 10306, R. C.; In re Harper's
Estate, 98 Mont. 356, 40 Pac. (2d) 51.
Opinion No. 312.
Banks and Banking-Bonds-Public
Funds, Security For Deposits Of
--Cities and Towns--Counties.
HELD: In Section 4767, R. C. M.
1935, which specifies what bonds may
be used as security for deposits of
public funds by county, city and town
treasurers, the words "New York
Market" mean the New York Stock
Exchange and the New York Curb
Exchange.
June 30, 1936.
Hon. Frank H. Johnson
Superintendent of Banks
The Capitol
You have asked whether bonds
traded in "over the counter" and reported in "over the counter quotations" in New York, are bonds "quoted
on the New York Market" within the
meaning of Section 4767, R. C. M.
1935, which specifies what bonds may
be used as security for deposits of
public funds by county, city and town
treasurers, naming among others,

bonds "which are quoted on the New
York market."
The New York market, in my opinion, is a public place where stocks
or bonds are exposed for sale by persons desiring to sell them. There are
two such public places, known as the
New York Stock Exchange and the
New York Curb Exchange. The "over
the counter quotations," I am informed, is the record of such buying
and selling of bonds as between one
bond house or firm with another and
is not a place where the public, who
wish to buy or sell bonds, can go. It
is therefore not a public place for the
sale of bonds. (See 38 C. J. 1259.)
The legislature, in my opinion, had in
mind the New York Stock Exchange
and the New York Curb Exchange,
which are public market places where
bonds are sold to the public under
such regulations of law as would he
some guarantee of the worth of the
bonds sold and security to the purchasers. Moreover, by common usage
and understanding, the New York
market is either the Curb or the Exchange. Unless such was the intention of the legislature, it would be almost impossible to know what limits
to place upon the term "New York
market."
.
Opinion No. 313.
Crime and Criminal Procedure-Governor-Reprieve, Additional.
HELD: The Governor has authority to grant an additional reprieve,
under the circumstances of the case
presented, in order to permit him to
investigate further into the facts and
law of the case.
July 2, 1936.
Hon. Elmer Holt
Governor of Montana
The Capitol
You inquire as to yom right to
grant an additional reprieve in order
to permit you to investigate further
as to the facts and the law in the case
of William Clarence Cates.
William Clarence Cates wa.s convicted of the crime of murder in the
first degree in the District Court of
Missoula County, and was sentenced

