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2. Where two acts of the legislature deal with the same subject effect must be given to both, if possible.
January 24, 1935.
Mr. Robert H. Allen
County Attorney
Virginia City, Montana
You have requested my opinion as
to whether the sheriff of a seventh
class county, is entitled to an undersheriff.
Section 4775, amended by Chapter
24, Laws of 1933, reads as follows:
"Section 1. * * * Section 4775. The
Sheriff, as soon as may be after he
enters upon the duties of his office,
must, except in counties of the seventh and eighth classes, appoint some
person Under-Sheriff to hold during
. the pleasure of the Sheriff. Such
Under-Sheriff has the same powers
and duties as a Deputy Sheriff."
Section 4873 fixes the annual compensation of the under-sheriff of a
county of the seventh class at a rate
not less than $1,800. Section 4875
provides: "* * * The whole number
of deputies allowed the sheriff is one
under-sheriff, and in addition not to
exceed the following number of deputies: In counties of the first and second classes, six; in counties of the
third and fourth classes, two; in counties of the fifth, sixth, seventh and
eighth classes, one. The sheriff in
counties of the first, second and third
classes may appoint two deputies, and
in the fourth, fifth, sixth, seventh and
eighth classes, one deputy who shall
act as jailer and receive the same salary as other deputy sheriffs."
Reading these sections together, it
is my opinion that the duty of the
sheriff to appoint an under-sheriff
"as soon as may be after he enters
upon the duties of his office," in counties of the seventh and eighth classes
as provided by Section 4775, as
amended, is not mandatory but is optional and that under Section 4875,
which has not been expressly amended, the sheriff still retains the discretion of appointing an under-sheriff,
should he find it necessary to do so.
Section 4775, as amended, and Section 4875 are not necessarily in conflict or repugnant to each other. This

construction is in line with the general
rules of construction. In 59 C. J. 918,
Section 519, the rule is stated: "One
of two affirmative statutes on the
same subject matter does not repeal
the other if both can stand. The
court will, if possible, give effect to
all statutes covering, in whole or in
part, the same subject matter where
they are not absolutely irreconcilable
and no purpose of repeal is clearly
shown or indicated."
Our Supreme Court has likewise
said in State ex reI. Wynne v. Quinn,
40 Mont. 472, 107 Pac. 506: "Repeals
by implication are not favored. Where
two Acts of the legislature deal with
the same subject, effect must be given to both, if possible." See also 59
C. J. 904, Section 508, et seq.
Opinion No. 31.

County Commissioners, Powers and
Duties-Printing-Publication of
Minutes and Proceedings.
HELD: The county commissioners
have no power to authorize the publication of the minutes and proceedings
of the Board in any other newspaper
except the newspaper holding the contract for the public printing.
January 25, 1935.
Mr. H. O. Vralsted
County Attorney
Stanford, Montana
You have submitted the question
whether the county commissioners
may publish their minutes and proceedings in some other newspaper in
the county than the one holding the
contract for county printing.
I believe this question is covered by
our opinion dated October 10, 1933,
to R. N. Hawkins, found in Volume
15, Opinions of the Attorney General,
page 265 (Opinion No. 384).
It is my opinion that Section 4482,
Revised Codes, and Section 4465, as
amended by Chapter 100, Laws of
1931, are not necessarily in conflict
or repugnant to each other; that they
may both stand and be operative.
Section 4465, as amended, prescribes
the duty of the county commissioners
with reference to the publication of
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minutes and proceedings. Section
4482 pr.escribes the method of performing it. It was said in State ex
reI. Wynne v. Quinn, 40 Mont. 472,
107 Pac. 506, by Chief Justice Brantly, who delivered the opinion of the
court: "Repeals by implication are
not favored. Where two Acts of the
legislature deal with the same subject, effect must be given to both, if
possible."
We also call your attention to the
rules of construction stated in 59 C.
J. 904 et seq., and particularly to Sections 508, 510, 511, 514, 515, 516 and
518.
Opinion No. 32.
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Larew, rests with the state of the
legal residence of the father, which
seems to be the State of Minnesota
and not Montana. We do not have
the facts concerning the residence of
the father in Minnesota. The fact
that the father has been in Minnesota
since some time in 1932, and that he
sent for his son to come to Minnesota,
where he was employed, are strong
indications of his intention to make
Minnesota his residence, but, of
course they are not conclusive.
Under the circumstances, I believe
you would be justified in assuming,
at least until the contrary is shown,
that the legal residence of the father
is in the State of Minnesota.

Children-Feeble-Minded Children,
Care of-Residence.

Opinion No. 33.

HELD: The legal residence of the
father determines the state which is
legally responsible for the care of his
feeble-minded child.

County Jail--City Prisoners, Confinement in County Jail-Police Magistrate--County Commissioners.

.
January 25, 1935.
Mrs. Maggie Smith Hathaway
Secretary, Bureau of Child Protection
The Capitol
You have submitted the following
facts:
"Robert Larew, a feeble-minded
boy, born July 6, 1920, was committed to our Boulder School for the
Feeble-Minded, September 30, 1928,
and in December, 1933, he was released to his father, who had been
in Minnesota for over a year.
"Doctor Howard Griffin, Superintendent of the Boulder School, states
'Robert Larew was dismissed from
this institution to go to his father
in Hopkins, Minnesota. I was informed that his father was employed
and amply able to care for him and
as he was no longer a resident of
this state, the home of his minor
child would naturally be with him.
I feel that Montana has no further
obligation concerning this child.' *

**

"Does the responsibility for the
further care of Robert Larew rest
with Montana?"
It is my opinion that the responsibility for the further care of Robert

HELD: 1. Rights and limitations
on right of city police magistrate, as
ex-officio justice of the peace, to order prisoners confined in county jail
are set forth.
2. The city officials and the county
commissioners may contract for the
care and confinement of city prisoners
in the county jail.
January 30, 1935.
Mr. William R. Taylor
County Attorney
Anaconda, Montana
This will acknowledge receipt of
your letter of January 10, requesting
our opinion on the following questions:
1. Is it the duty of the sheriff to
confine prisoners in the county jail
who have been convicted by a city
police magistrate of violating a city
ordinance and who have been committed by the police magistrate to
the county jail?
2. If the answer to the first question is in the affirmative, is the
county or the city liable for the care
and cost of maintenance of such
prisoners in the absence of any
agreement therefor between the city
council and the board of county commissioners?

