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tates Fund, and the county treasurer
shall forthwith remit all of said money to the state treasurer with a statement as to the estates to which the
money belongs." Section 3 of Chapter 76 provides: "The state treasurer
shall credit such money to the Escheated Estates Fund and make proper accounting of the estates to which
the same belongs, and, after the same
shall have remained in the office of
the state treasurer for the period prescribed by law, he shall transfer the
same to the Common School Permanent Fund." Apparently the period
prescribed by law is twenty years.
(Section 9962, R. C. M. 1921; In re
Pomeroy, 33 Mont. 69.)
In the brief which counsel for the
attorney in fact has kindly handed us,
it is contended that Chapter 76 in effect obviates escheat proceedings on
the part of the attorney general in a
case where the public administrator
has administered an estate and there
remains money belonging to it, but
no heirs to take. We are disposed to
agree with that contention. (In re
Pomeroy, 51 Mont. 119; State v.
Kearns, 79 Mont. 299). It is further
contended therein that the provisions
of Chapter 76 apply to the money in
question. If this be so, then the rule
laid down in In re Pomeroy, 51 Mont.
119, is controlling, namely that an appropriation by the legislature is necessary, since the mandate of Chapter
76 is equivalent to a judgment of escheat.
But our view is that Chapter 76
does not touch moneys which reached
the state treasury in accordance with
the provisions of Section 10001. Besides, it operates prospectively only.
(Styles v. Byrne, 89 Mont. 243).
. We think it is clear from the foregoing, then, that the Demanch estate
money is held by the state treasurer
under different conditions from those
which would exist had it come into
his possession through a judgment of
escheat or by virtue of the provisions
of Chapter 76 and is credited, if at
all, to the Escheated Estates Fund for
convenience only. It is essentially a
trust fund to which the heirs of Demanch are entitled as has been adjudged by the district court. (In re
Pomeroy, 51 Mont. 119).
It has been held by our Supreme
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Court and by the supreme courts of
other states with a statute like our
Section 10001 that an order of the
probate court reciting that the affairs of an estate had been finally
settled and that there were no heirs
or other claimants thereof, and ordering that the county treasurer forthwith pay into the state treasury all
moneys and effects in his hands belonging to such estate, did not ipso
facto operate to vest in the state the
title to the fund ordered to be deposited in the state treasury, as upon
a decree in an action brought to escheat the same. (In re Pomeroy, 51
Mont. 119; State v. Kearns, 79 Mont.
299; In re Miner's Estate, 76 Pac.
968; Delaney v. State, 174 N. W. 290;
In re McClellan's Estate, 129 N. W.
1037; Connolly v. Probate Court, 136
Pac. 205; 21 C. J. 854.)
The facts in this case are practically identical with those in In re Miner's Estate. In that matter the Supreme Court of California affirmed a
judgment in favor of the heirs of
James Miner, deceased, and against the
State Controller and the state treasury for the money belonging to the
estate of said deceased which had
theretofore been deposited in said
state treasury upon order of the probate court.
The money in question being a
trust fund in the hands of the state
treasurer, the title to which was always in the heirs of Demanch (In re
Pomeroy, 51 Mont. 119), and being
credited to the Escheated Estates
Fund merely as a matter of convenience, we incline to the view that it is
proper for the state auditor to draw
a warrant on such Escheated Estates
Fund in favor of Walter C. Cox for
the sum of $1,118.68, without a legislative appropriation. (State ex reI.
Bonner v. Dixon, 59 Mont. 58; state
v. Pape, 174 Pac. 468; Riley v. Forbes,
227 Pac. 768; 59 C. J. 228, 240.)
Opinion No. 30.
Sheriffs - Appointment of UnderSheriff-Statutes, Construction of.
HELD: 1. In counties of the seventh
and eighth classes, it is not mandatory that sheriffs appoint under-sheriffs, but they still retain the right to
do so.
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2. Where two acts of the legislature deal with the same subject effect must be given to both, if possible.
January 24, 1935.
Mr. Robert H. Allen
County Attorney
Virginia City, Montana
You have requested my opinion as
to whether the sheriff of a seventh
class county, is entitled to an undersheriff.
Section 4775, amended by Chapter
24, Laws of 1933, reads as follows:
"Section 1. * * * Section 4775. The
Sheriff, as soon as may be after he
enters upon the duties of his office,
must, except in counties of the seventh and eighth classes, appoint some
person Under-Sheriff to hold during
. the pleasure of the Sheriff. Such
Under-Sheriff has the same powers
and duties as a Deputy Sheriff."
Section 4873 fixes the annual compensation of the under-sheriff of a
county of the seventh class at a rate
not less than $1,800. Section 4875
provides: "* * * The whole number
of deputies allowed the sheriff is one
under-sheriff, and in addition not to
exceed the following number of deputies: In counties of the first and second classes, six; in counties of the
third and fourth classes, two; in counties of the fifth, sixth, seventh and
eighth classes, one. The sheriff in
counties of the first, second and third
classes may appoint two deputies, and
in the fourth, fifth, sixth, seventh and
eighth classes, one deputy who shall
act as jailer and receive the same salary as other deputy sheriffs."
Reading these sections together, it
is my opinion that the duty of the
sheriff to appoint an under-sheriff
"as soon as may be after he enters
upon the duties of his office," in counties of the seventh and eighth classes
as provided by Section 4775, as
amended, is not mandatory but is optional and that under Section 4875,
which has not been expressly amended, the sheriff still retains the discretion of appointing an under-sheriff,
should he find it necessary to do so.
Section 4775, as amended, and Section 4875 are not necessarily in conflict or repugnant to each other. This

construction is in line with the general
rules of construction. In 59 C. J. 918,
Section 519, the rule is stated: "One
of two affirmative statutes on the
same subject matter does not repeal
the other if both can stand. The
court will, if possible, give effect to
all statutes covering, in whole or in
part, the same subject matter where
they are not absolutely irreconcilable
and no purpose of repeal is clearly
shown or indicated."
Our Supreme Court has likewise
said in State ex reI. Wynne v. Quinn,
40 Mont. 472, 107 Pac. 506: "Repeals
by implication are not favored. Where
two Acts of the legislature deal with
the same subject, effect must be given to both, if possible." See also 59
C. J. 904, Section 508, et seq.
Opinion No. 31.

County Commissioners, Powers and
Duties-Printing-Publication of
Minutes and Proceedings.
HELD: The county commissioners
have no power to authorize the publication of the minutes and proceedings
of the Board in any other newspaper
except the newspaper holding the contract for the public printing.
January 25, 1935.
Mr. H. O. Vralsted
County Attorney
Stanford, Montana
You have submitted the question
whether the county commissioners
may publish their minutes and proceedings in some other newspaper in
the county than the one holding the
contract for county printing.
I believe this question is covered by
our opinion dated October 10, 1933,
to R. N. Hawkins, found in Volume
15, Opinions of the Attorney General,
page 265 (Opinion No. 384).
It is my opinion that Section 4482,
Revised Codes, and Section 4465, as
amended by Chapter 100, Laws of
1931, are not necessarily in conflict
or repugnant to each other; that they
may both stand and be operative.
Section 4465, as amended, prescribes
the duty of the county commissioners
with reference to the publication of

