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secured, as may be owing by such 
person, firm or corporation. No debt 
is to be so deducted unless the state
ment shows the amount of such debt, 
as stated under oath, in the aggre
gate. In case of banks, the statemp.~t 
is not required to show the debts m 
detail, or to whom it is owing; but the 
assessor has the privilege of examin
ing the books of such banks to verify 
said statement," which are omitted. 
It is thus brought into line with Sec
tion 1999 so far as necessary. 

Section 2002, Revised Codes 1921, 
as amended by Chapter 30, Laws of 
1935, is as follows: "The assessor 
must, between the first :!.'[onday of 
March and the second Monday of 
July in each year, ascertain the names 
of all taxable inhabitants, and assess 
all property in his county subject to 
taxation, except such as is required 
to be assessed by the State Board of 
Equalization, and must assess such 
property to the persons by whom it 
was owned or claimed, or in whose 
possession or control it was at twelve 
o'clock m., of the first Monday of 
March next preceding; but no mistake 
in the name of the owner or supposed 
owner of real property renders the as
sessment thereof invalid. Credits must 
be assessed as provided in Section 
1996, Subdivision 6." 

This section has been substantially 
in its present form since it was first 
enacted in 1891. In view of what has 
already been said, the phrase, "credits 
must be assessed as provided in Sec
tion 1996, Subdivision 6," can mean 
no more than that credits must be as
sessed as provided in Section 1996, 
Subdivision 6, as impliedly amended 
by Section 1999. (59 C. J. 857; People 
v. Phair, 31 Pac. (2d) 421.) 

Chapters 62, 63 and 64, Laws of 
1929, being without the scope of the 
inquiry, have not been considered. See, 
however, Bank of Miles City v. Cus
ter County, 93 Mont. 291, and Mer
chants' National Bank v. Dawson 
County, 93 Mont. 310. 

Opinion No. 299. 

Schools-High Schools--Joint Dis
tricts-Budgets. 

HELD: Where a joint school dis
trict maintaining a high school is 
made up of territory iI:J, two counties, 

and where a high school is maintained 
by the district in only one of the tw-o 
counties, the district 'may budget only 
for the attending students of the other 
county who are residents of the joint 
district as well as of the county. 

Mr. Robert H. Allen 
County Attorney 
Virginia City, Montana 

June 6, 1936. 

You have submitted the following 
facts and have requested the opinion 
of this office upon the following ques
tion: 

"In the north end of Madison 
County we have a school district 
which is joint with a district in Jef
ferson County, Montana. The joint 
district maintains and supports a 
high school, which high school is lo
cated in Whitehall, Jefferson Coun
ty, Montana. There are pupils resid
ing within the joint district in Madi
son County who attend school in 
Whitehall. In addition to the twelve 
Madison County pupils, residents of 
the joint district, there are an addi
tional twenty-six pupils from Madi
son County, not residents of the joint 
district who attend high school in 
Whitehall. 

"In determining who are eligible 
pupils under Section 5 of Chapter 
178, Laws of 1933 (as amended by 
Chapter 193, Laws of 1935), can a 
high school located in a joint dis
trict include all pupils attending 
such high school who reside within 
any county in which a portion of the 
joint district lies even though such 
pupils reside without the joint dis
trict and not in the county in which 
a high school itself is located?" 

Section 5 of Chapter 178, Laws "of 
1933, as amended by Chapter 193, 
Laws of 1935, provides for the "adop
tion of t.he preliminary budget by the 
board of trustees. The appropriations 
contained in such preliminary budget 
must not "exceed per eligible pupil en
rolled and in regular attendance for 
forty (40) days or more during the 
then current school year in which 
the preliminary budget is adopted," 
the amount per pupil specified in the 
detailed schedule set forth in the Act. 
"Eligible" means "fitted or qualified 
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to be chosen or elected, legally or 
morally suitable," (Webster's New 
International Dictionary) "capable of 
being chosen, qualified for selection 
or election" (Standard Dictionary), 
legally qualified (Words and Phrases, 
1st, 2nd and 3rd Series; 20 C. J. 401.) 
An "eligible pupil," within the mean
ing of the above quoted provision is a 
pupil who is legally qualified or who 
has the right under the law of Mon
tana, and without compliance with 
special conditions imposed by law, to 
attend the high school for which the 
preliminary budget is being prepared. 
Attendance at any accredited high 
school is free to eligible school pupils 
residing within the county where the 
school is located (Section 79 and sub
divisions 8 and 9 of Section 83, Chap
ter 148, Laws of 1931). Attendance 
at a high school outside of the county 
may be authorized upon proper ap
plication (Section 81); provision must 
be made in the budget of the county 
superintendent for funds (Section 8, 
Chapter 178, Laws of 1933, as amend
ed by Chapter 151, Laws of 1935); 
and such funds must be distributed to 
the district maintaining the high 
school which such pupil attends (Sec
tion 11, Chapter 178, Laws of 1933). 
It is therefore apparent that a pupil 
who does not reside within the county 
is not, within the meaning of Section 
5, supra, "eligible" or legally quali
fied to attend a high school main
tained within the county. There are 
certain requirements of the high 
school laws which must be complied 
with before such pupil is "authorized" 
to attend a high school outside the 
county of his residence. 

Under the provisions of the High 
School Code (Chapter 148, Laws of 
1931), it was apparently the intention 
that pupils be considered "eligible" to 
attend the high school maintained by 
a joint district if they were residents 
of anyone of the counties in which a 
portion of the district was located 
(Section 94) but two years later the 
legislature enacted the High School 
Budget Act and repealed said Section 
94 (Section 32, Chapter 178, Laws of 
1933.) 

Sections 79 and 83 were neither re
pealed nor amended. 

A special situation arises,-and the 

legislature has specially treated it,
where a high school is maintained by 
a joint district which is made up of 
territory in two or more counties. 
The High School Budget Act (Chap
ter 178, Laws of 1933) makes special 
provisions for budgets of such dis
tricts. The joint district budget is 
specially enumerated as one of the 
budgets which must be filed after ap
proval, and copies of which must be 
transmitted to the State Superintend
ent and to the clerk of the district 
(Section 20). The officials of the 
county within which the school build
ing is located are responsible for the 
performance of duties imposed by the 
Act (Section 24); and the funds of 
the districts are transmitted to and 
held by the county treasurer of such 
county (Sections 28 and 29). 

The joint district may have terri
tory in two or more counties. "In ap
portioning the proceeds of the special 
high school tax levy * * * that part 
of the joint district within such coun
ty shall be treated as a school district 
entirely within such county and the 
eligible pupils residing in such part of 
the joint district shall be included in 
apportioning the proceeds of the spe
cial high school tax levy." (Section 
27. ) Section 25 provides in part: 

"As soon as the preliminary high 
school budget for a joint district is 
filed with a County Superintendent 
of Schools such Superintendent shall 
ascertain and determine the total 
number of high school pupils resid
ing within such district eligible for 
ascertaining the maximum amount 
for which such district may budget 
for high school purposes, . as provided 
in Section 5 of this Act, and the 
total number of such pupils residing 
in each county in which any part of 
the joint district is situated. The 
County Superintendent shall then ap
portion the amount which it is esti
mated will be received by such joint 
district from the county high school 
levy, as shown in Part II of such 
budget, between such counties in pro
portion to the number of such high 
school pupils residing in each county, 
and shall enter on such preliminary 
high school budget of the joint dis
trict a certificate reciting such facts, 
which shall be substantially as fol
lows: 
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"APPORTIONMENT OF JOINT 
SCHOOL DISTRICT HIGH 

SCHOOL FUND. 
"Total number high school pupils re
siding within the joint district regu
larly enrolled and attending high 
schools of the district for not less 
than forty (40) days during the last 
completed school year ............ ____ . 
"Total number of such pupils resid-
ing within ____ .. _______ . ______ .. __ county. 
:'Tota~ n~mber of such pupils r~,sid-
mg wlthm . ___ . _______ .0 __________ county. 
There may be varying opinions re

garding the meaning of "the total 
number of high school pupils residing 
within such district eligible for ascer
taining the maximum amount * * * 
and the total number of such pupils 
residing in each county in which 
any part of the joint district is 
situated." There can, however, be 
no question as to the meaning of the 
quoted portions of the certificate 
which the county superintendent must 
attach to the preliminary budget. The 
legislature has interpreted the lan
guage. It is required tha.t subdivision 
1 show the total number of pupils "re
siding within the joint district"; that 
subdivisions 2 and 3 show the "total 
number of such pupils residing with
in" each county ("in each county in 
which any part of the joint district is 
situated") . 

The preliminary high school budget 
of the joint district under considera
tion must be filed with the county su
perintendent of schools of Jefferson 
County (Sections 6 and 24). This 
preliminary budget must be consid
ered by the board of budget supervi
sors of Jefferson County (Sections 
12,13,14,18 and 24). The final budg
et must be transmitted to the board 
of county commissioners of Jefferson 
County (Sections 19 and 24). The 
Board of County Commissioners of 
Jefferson County must apportion the 
amount to be raised for high school 
maintenance purposes in the joint dis
trict between Jefferson County and 
Madison County in proportion to the 
number of eligible high school pupils 
residing in Jefferson County and in 
Madison County as shown by the cer
tificate of the County Superintendent 
required by Section 25. The amount 
so apportioned are the amounts 
which must be raised by special high 
school tax levy by Jefferson County 

and by Madison County respectively 
(Section 26). 

It is the meaning and intent of Sec
tions 24, 25 and 26, when read togeth
er, that the County Superintendent in 
making the apportionment of the 
amount to be raised by the special 
high school tax levy in Madison Coun
ty, shall take into account only the 
attending high school pupils residing 
in that portion of the joint district 
which lies within Madison County. 

It is therefore my opinion, as it is 
your opinion, that where a joint school 
district maintaining a high school is 
made up of territory in two counties, 
and where a high school is maintained 
by the district in only one of the two 
counties, the district may budget only 
for the attending students of the other 

. county who are residents of the joint 
district as well as of the county. 

Opinion No. 300. 

Schools-High Schools-Budget
Transfer-Building Fund. 

HELD: Funds remaining in the 
High School General Fund of a school 
district maintaining. a high school may 
not by a vote of the electors of the 
district, be transferred to the build· 
ing fund to be used for building pur
poses, but such funds must be used for 
the purposes of the next ensuing 
budget. 

Junc 6, 1936. 
Miss Elizabeth Ireland 
Superintendent of Public Instruction 
The Capitol 

You have requested my opinion 
whether a school district maintaining 
a district high school may transfer 
the surplus from the High School 
General Fund to the High School 
Building Fund. We have a request 
for an opinion upon the same subject 
from Lee Butler Farr, County Attor
ney of Richland County. 

It appears that three school dis
tricts maintaining high schools in 
Richland County have built up a con
siderable surplus in their High School 
General Fund. The trustees of these 
districts now desire to make a trans
fer from the High School General 
Fund to the High School Building 
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