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mittee, and duly qualified to vote at
such convention.
Opinion No. 273.
Vocational Rehabilitation-Appropriations-Maintenance-Tuition.
HELD: The word "maintenance,"
as used in the 1935 appropriation for
the Bureau of Civilian Rehabilitation,
includes tUition, fees and supplies, as
well as living expenses of persons taking the vocational rehabilitation
courses contemplated by the statutes.
May 5, 1936.
Mr. Leif Fredericks
Supervisor, Vocational Rehabilitation
The Capitol
The Twenty-fourth Legislative Assembly (H. B. No. 532, Laws of 1935),
appropriated $18,000 for the Bureau of
Civilian Rehabilitation, as follows:
For Salaries not fixed by
law _______________________________ .________ $5,300.00
For Expenses __________________________ 3,700.00
For payment of Maintenance
of Vocational Trainees ______ 9,000.00
You desire to know whether school
expenses such as tuition and supplies
may be paid out of the funds provided
for "maintenance of vocational trainees."
In view of the fact that Sections
3044-3051, R. C. M. 1921, as amended
by Chapter 20, Laws of 1929, and
Chapter 1, Laws of 1927, contemplate
and provide for "vocational rehabilitation", which requires attendance in
various schools, the word "maintenance" as used in the 1935 appropriation must necessarily include tuition,
supplies and all other school expenses,
as well as actual living expenses. In
fact, unless it did, the whole purpose
of vocational rehabilitation, which
was intended for those persons of
physical defects or infirmity, who are
financially unable to attain that objective (Section 1, Chapter 1, Laws of
1927), would fail. The term "maintenance" is one of broad significance
and in the circumstances and connection used, it includes tuition, fees and
supplies, as well as living expenses
of persons taking the vocational rehabilitation courses contemplated by
the statutes.
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Opinion No. 276.
Board of Barber Examiners-Rules
and Regulations-Barber Schools.
HELD: The State Board of Barber
Examiners has no authority to adopt
rules and regulations governing barber schools.
May 5, 1936.
Mr. A. F. Hamilton
Secretary, Montana State Board of
Barber Examiners
Missoula, Montana
You have asked whether the Board
of Barber Examiners may adopt certain rules and regulations in regard
to barber schools.
You enclose
"Rules, Regulations and Curriculum of
the Educational Council of the Associated Master Barbers of America,"
and ask whether the board can adopt
and enforce them.
Section 1, Chapter 127, Laws of
1929, gives the Board of Barber Examiners power to make and enforce
all reasonable rules and regulations
for barber shops. No authority is
given to the board by the laws of the
State of Montana to adopt rules and
regulations for barber schools. In the
absence of such statutory authority
the board may not do so, for the
board derives power only from the
statutes. It is true by Section 3 of
the Act as amended by Chapter 18,
Laws of 1931, the board may approve
barber schools, but the requirements
of such schools are set forth in that
section.
This section reads: "No
school of barbering shall be approved
by the board unless it requires a continuous course of instruction of six
(6) months," etc.
By this section the legislature itself has undertaken to state the requirements of schools of barbering
and therefore when any school meets
these requirements it should -be approved by the board. The board may
not add to these requirements by fixing rules and regulations for barber
schools or by adopting the rules, regulations and curriculum of the Educational Council of the Associated Master Barbers of America. The only
rules and regulations which the law
empowers the board to make are those
concerned directly with barber shops

288

OPINIONS OF THE ATTORNEY GENERAL

and as to them, only such rules and
regulations as are reasonable and relate to the purpose of the Barber Act.
Opinion No. 279.
Offices and Officers-Division of Labor and Publicity--Civil Office
- Constitutional Law Legislative Assembly.
HELD: The head of the Division of
Labor and Industry is a mere employee, holding his position at the
pleasure of the Commissioner of Agriculture, and the appointment of a
member of the legislature to that position does not violate the Montana
Constitution.

May ·5, 1936.
Hon. Elmer Holt
Governor of Montana
The Capitol
Your letter of April 16, is as follows:
"Since the decision of the Supreme
Court in the case of State ex reI.
Nagle v. Kelsey, there has been considerable discussion over the State as
to other State activities which are
presided over by members of the
legislature, particularly with respect
to the 'Division of Labor and Industry' within the Department of 'Agriculture, labor and industry'.
"As you know, of course, the 'department' of labor and industry was
abolished in 1921, as a separate department and, to some extent, the
duties of the office, respecting labor,
were placed under the control of the
'Commissioner of Agriculture,' but
to what extent control was vested in
the Commissioner is not clear to me
from the statutes (Chapter 254, Part
III of the Political Code of 1921.)
"In the light of the fact that that
'department' was created for the
'promotion of the agricultural and
labor interests of the state' equally
(Section 3558), and of the broad
scope of the duties and powers imposed upon the 'division' of labor and
industry, and the, seeming, discretion vested in it (Sections 3635-3637),
the status of this 'division' should be
set at rest.

"1 desire your opinion, therefore,
as to whether the head of the 'division of labor,' being a member of the
legislature, comes within the rule
laid down in the Kelsey case, or
merely is an employee and entitled
to continue in the position under the
authority of State ex reI. Nagle v.
Page and State ex reI. Hawkins
against the Board."
It may be interesting and perhaps
helpful to trace briefly the history of
our legislation relating to the welfare
of agriculture, labor and industry. In
accordance with the authority conferred on it by the Constitution (Section 1, Article XVIII) the legislature
by an Act passed on February 17,
1893, created the bureau of agriculture, labor and industry. The executive officer thereof was a commissioner appointed by the Governor for
a term of four years. Chapter 55,
Laws of 1913, created the department
of labor and industry and provided
that the governor shall appoint a
commissioner of labor and industry
for a term of four years. Chapter 56,
Laws of 1913, created the department
of agriculture and publicity whose executive officer shall be a commissioner appointed by the Governor for a
term of four years. It repealed the
law which created the bureau of agriculture, labor and industry. By
Chapters 55 and 56 the duties theretofore required of the commissioner
of the bureau of agriculture, labor and
industry were divided between the
commissioner of labor and industry
and the commissioner of agriculture
and pUblicity.
At the regular session of 1921 the
legislature passed Chapter 216. It appears in the Revised Codes of 1921,
as Sections 3555 to 3649. Section 3555
creates the department of agriculture, labor and industry, and declares
its general purpose to be "the promotion of the agricultural and labor
interests of the State." (American
Surety Co. v. Butler, 86 Mont. 584.)
Section 3556 provides that the chief
executive officer of the department
of agriculture, labor and industry
shall be a commissioner of agriculture appointed by the Governor, by
and with the consent of the senate.
and who shall hold office for a term
of four years. Section 3557 provides

